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The United Effort Plan Trust, by and through Bruce Wisan, its Special Fiduciary ("the

Special Fiduciary") respectfully submits its Memorandum In Opposition to the Motion to Strike

Exhibits and Arguments From Specified Pleadings ("Motion to Strike") brought by the

Corporation of the President of the Fundamentalist Church of Jesus Christ of Latter-Day Saints

and Leroy S. Jeffs, as executor of the Estate of Rulon T. Jeffs (collectively, "Movants"). For the

reasons set forth below. this Court should denv the Motion to Strike.

INTRODUCTION

While they claim that the Special Fiduciary must authenticate exhibits, Movants never

explicitly allege that the exhibits are inauthentic. Because the documents at issue were found at

an FLDS compound in Texas and bear the inescapable signs of the hands of Mr. Jeffs or his

confederates at work, Movants cannot legitimately deny authenticity. It is improper for Movants

to foist off onto the Special Fiduciary the burden of authenticating documents that Movants

cannot in good faith challenge.r Before this Court undertakes a lengthy examination of the

authenticity foundation offered by the proponents, Movants should be required to expressly state

the basis for challenging the authenticity of the identified exhibits.

Movants' objections arc particularly ill-founded given that many of the challenged

exhibits that were recovered from the FLDS compound in Texas are documents that this Court

ordered Movants and others to turn over to the Special Fiduciary nearly five years ago. (&g

t See Fenje v. Feld, 301 F. Supp. 2d 781,7S9 (N.D. Ill. 2003) ("Even if a party fails to
authenticate a document properly or to lay a proper foundation, the opposing party is not acting
in good faith in raising such an objection if the parfy nevertheless knows that the document is
authentic."); Burch v. Reeents of Univ. of Cal. , 433 F . Supp. 2d ll l 0, I 120 (E.D. Cal. 2006).
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Order of June 22,2005.) The Court should not entertain obstructionist objections to authenticity

made by parties who for years have knowingly violated this Court's order to produce the very

same documents to the Special Fiduciary.

RESPONSE TO MOVANTS' STATEMENT OF FACTUAL BACKGROI]ND

Movants recently brought a similar motion to strike before the Utah Supreme Court,

which the Special Fiduciary and others opposed. The Special Fiduciary hereby incorporates by

reference its Response to Motion to Strike Exhibits and Related Arguments, which the Special

Fiduciary submitted to the Utah Supreme Court on February 11,2010. On February 8, 2010, the

Utah Supreme Court "deferred" action on the motion to strike until the court's "consideration of

the petition following oral argument." (See Order of Utah Supreme Court of Feb. 8, 2010.)

Although Movants assert that the Special Fiduciary violated the terms of the protective

order entered on Jtme 27,2007 ("Protective Order"), presumably by attaching exhibits subject to

the Protective Order to the specified pleadings, Movants are in effor. The Protective Order

applies, by its own terms, solely to "documents which were located in the Cadillac Escalade

automobile seized during the arrest of Warren Steed Jeffs." (Protective Order at 2.) Because

none of the exhibits attached to the Special Fiduciary's pleadings is a document from the

Cadillac Escalade, the Protective Order does not apply and no violation of the Protective Order

occurred.
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ARGUMENT

A. THE STANDARD X'OR AUTHENTICATION UNDER RULES 901 AND 902

Rule 901(a) of the Utah Rules of Evidence provides that authenticity is established "by

evidence sufficient to support a finding that the matter in question is what its proponent claims."

"[T]he showing of authenticity is not on a par with more technical evidentiary rules, such as

hearsay exceptions, governing admissibility." United States v. Goichman,547 F.2d778,784 (3d

Cir. 1976).2 lnstead, the proponent of evidence need only make a"prima facie showing, to the

court, of authenticity, not a full argument on admissibility." Id. To require any more than a

prima facie showing would invade the province of the jury because "[o]nce a prima facie case is

made, the evidence goes to the jury and it is the jury who will ultimately determine the

authenticity of the evidence, not the court." Id. This Court's role under Rule 104(b) of the Utah

Rules of Evidence3 is to ensure there is evidence "from which thel jury] could infer that the

document was authentic." Id. (collecting cases).

Each of the challenged exhibits satisfies at least one method of authentication set forth

under Rules 901 and 902 of the Utah Rules of Evidence, and most of the exhibits satisff three

2 Because Rules 901 and 902 of the Utah Rules of Evidence are nearly identical to their federal

counterparts, the Utah appellate courts "look[] to the interpretations of the federal rules by the

federal courts to aid in interpreting the Utah rules." State v. Gray,7l7 P. 2d 1313, 1317 (Utah

r986).
3 See I R. Collin Mangrum & Honorable Dee Benson, Utah Evidence, 683-84 (2008-09 ed.)

(explaining that the authenticity determination is a "prime example[] of Rule 104(b) conditional

relevancy, requiring the court to make only a threshold determination ('sufficient to support a

finding') that the proffered evidence is what it purports to be, but leaving the ultimate decision

related to the authenticity of the evidence to the jury").

4817-22484229.¡ I



separate methods.a First, all of the excerpts from of the "Record of President Vy'arren Jeffs" are,

by virtue of the inscrþion and label on the footer of each pãge, self-authenticated pursuant to

Rule 902(7), under which "[i]nscrþions, signs, tags, or labels purporting to have been affixed in

the course of business and indicating ownership, control, or origin" are suffrcient to authenticate

a document. For example, documents on letterhead "are self-authenticating under Federal Rule

of Evidence 902(7);' Reitz v. Citv of Mr. Juliet, No. 3:08-cv-0728,2009 WL 5170200, at *5 n.7

(M.D. Tenn. Dec. 18, 2009). Similar inscriptions, legends, and labels on the footer of a

document, specifying the origin of the document, also suffice to authenticate it under Rule

e02(7).

Second, the excerpts from the o'Record of President Warren Jeffs," as well as all other

documents recovered from the FLDS compound in Texas, have been authenticated by their

"[a]ppearance, contents, substance, internal patterns, or other distinctive characteristics, taken in

conjunction with circumstances." Utah R. Evid. 901(b)(a).

As explained by an authoritative treatise, "[t]here are unlimited possible combinations of

distinctive characteristics and related external circumstances that may be sufficient to

authenticate an item of evidence under Rule 901(bX4)." 3l Charles Allan Wright & Victor

James Gold, Federal Practice & Procedure $ 7109 (1st ed.). Swveying federal cases on the topic,

the authors of the treatise explain that evidence of authenticþ under Rule 901(b)(4) includes,

a Although the Motion to Strike also seeks to exclude any argument based on the challenged
exhibits, if the exhibits are admissible, then the conesponding arguments based on those exhibits
is also proper. This Opposition Memorandum thus focuses on the evidence supporting the
authenticity of the challenged exhibits.
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among others, (a) "the location in which the item in question was found, and other particulars

regarding its discovery," (b) "a[n] unusual form, or other distinctive stationery used by a

particular person or entity," (c) the contents of a writing, such as "reference to facts concerning

an individual's private affairs or history" or "[s]yntax, spelling, graûrmar, word choice, word

length, punctuation, jargon, and other linguistic characteristics of a writing's contents." Id. For

example, a "letter found in a location connecting it with [a person] may be sufficient to

authenticate the document." 1 R. Collin Mangrum & Honorable Dee Benson, Utah Evidence,

688 (2008-09 ed.) (discussing Rule 901(b)(a)).

Third, to the extent only some documents have been authenticated pursuant to Rules

902(7) and 901(b)(4), other documents may be authenticated by comparison under Rule

901(bX3). Rule 901(b)(3) permits authentication by "comparison by the trier of fact. . . with

specimens which have been authenticated."

B. APPLICATION OF' RULES OF' AUTHENTICATION TO CHALLENGED
EXIIIBITS

Movants have challenged the authenticity of nineteen distinct pieces of evidence attached

as exhibits to the Special Fiduciary's (l) Consolidated Response to Settlement Proposals, (2)

Memorandum in Support of Motion for Order to Show Cause, etc., (3) Report of December 31,

2009, and (a) Reply Memorandum in Support of Motion for Order to Show Cause, etc.

Additionally, Movants have challenged the authenticþ of a number of exhibits attached to the

submissions of the State of Utatr and the Original lnterested Individuals, many of which are

identical to exhibits attached to the Special Fiduciary's pleadings. The evidence authenticating

each of the nineteen challenged exhibits is summarized below.

481',Ì-22484229.3



1. AUGUST 6TH RECORI)

Record of President Warren Jeffs, Saturday, August 6, 2005 ("August 6th Record"),

pages 418-20 cited in the Special Fiduciary's Consolidated Response to Settlement Proposals at

pp.4-5; attached as Exhibit C to the Special Fiduciary's Memorandum in Support of Motion for

Order to Show Cause and as Exhibit 108 to the Special Fiduciary's Report of December 3I,

2009. (Attached as Exhibit I hereto.)s This document is self-authenticating under Rule 902(7)

because it contains a consistent, continuous footer6 with the inscription "Record of President

Warren Jeffs." Because the footer inscription identifies the origin of the document, no further

evidence of authenticity is required. See Ut¿h R. Evid. 902. A jury would be entitled to infer

from the footer alone that the document is what it purports to be-the "Record of President

'Waren Jeffs."

However, substantial additional evidence authenticating the August 6th Record under

Rule 901(b)(4) exists. As explained by the affidavit of J. Nick Hanna, a Texas Ranger, which

was previously submitted to this Court on February 16, 2010, a copy of the August 6th Record

was seized from an FLDS compound in Texas pwsuant to a lawful search warrant.T &

t To assist the Court, the challenged exhibits are submitted herewith, in the order discussed, as

Exhibits 1 through 19.

6 "¡T1he information about a publication, such as its title, dates, issue or page number is a footer
when it consistently appears at the bottom of each page of the document." Typography and

Prepress Terms, Howard Printing Company, www.howardprinting.com/pressterms.html.
7 Movants' suggestion that a stipulation between an Arizonaprosecutor and Mr. Jeffs regarding
the use of certain evidence obtained dwing the search of the Texas compound somehow binds
this Court, or otherwise affects the admissibility of such documents in the instant proceedings, is
unpersuasive. Movants offer no reason why a stipulation between different parties, in a different
state, in a different matter and raising different issues precludes the use of the documents in this

Cont.
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Affidavit of J. Nick Hanna, Feb. 15, 2010.) The circumstances of its discovery at the FLDS

compound in Texas, together with the footer inscription, are sufficient to authenticate the

document under Rule 901(b)(4). See. e.g., I R. Collin Mangrum & Honorable Dee Benson, Utah

Evidence, 688 (2008-09 ed.) (A "letter found in a location connecting it with [a person] may be

suffrcient to authenticate the document.").

Moreover, the document itself describes the author's travels with "Naomie." (August 6th

Record aI 419.) Naomie Jessop (alkla Naomie Jefß), one of Mr. Jeffs's many wives, was

traveling with Mr. Jeffs while he was a fugitive from justice, and was traveling with Mr. Jeffs

when he was a.rrested in August 2006. (See Exhibits 20 and 2l hereto.) Additionally, the

August 6th Record takes "note [that] this is the seventh anniversary of father's stroke which was

August 6, 1998." (August 6th Record at 420.) It is known that Wa:ren Jeffs's father, Rulon

Jeffs, suffered a stroke in the late summer or early fall of 1998. (See Exhibit 22hereto.)

These numerous pieces of circumstantial evidence are more than suffrcient to make a

prima facie showing that the August 6th Record is what it purports to be. "Proof of the

connection of an exhibit to [a certain party] may be made by circumstantial, as well as direct,

evidence." United States v. Natale, 526 F.2d 1160, 1 173 (2d Cir. 1975). For example, in United

States v. Reyes,798 F.zd 380, 383 (10th Cir. 1986), the Tenth Circuit Court of Appeals ruled

that the prosecution had provided "ample foundation" for the authenticity of certain handwritten

case. Likewise, Movants offer no legal authority supporting such a suggestion. Additionally, as

argued by the Arizona Attorney General, the exclusion of evidence in criminal cases does not
affect the admissibility of such evidence in civil proceedings. (Sçe Mem. of the Office of the
Arizona Atfy. Gen. in Resp. to Motion to Strike at7-10.) The Special Fiduciary hereby adopts
the argument of the ArizonaAttomey General on this issue as his own.
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notes, even though the handwriting could not be traced to the defendant, because the notes

"included the name of the defendant and initials of his co-conspirators" and "were seized from

[the defendant' s] residence."

In State v. Nickles ,728 P.2d 123, 128 (Utåh 1986), the defendant argued that a telephone

call that he purportedly made to authorities had not been adequately authenticated at trial. On

appeal, the Utah Supreme Court recognized that the adequacy of an authentication foundation

must be assessed by examining the totality of circumstances. The court found the telephone call

had been authenticated because, not only had the caller identified himself as the defendant, the

contents of the conversation and the information revealed by the caller supported "the logical

inference[]" thatthe caller was who he claimed to be. See id. 128-29.

In Goichman, the defendant argued that the prosecution had failed to properly

authenticate an unsigned, typewritten document that referred to the author's family members by

name. 547 F .2d at 783. The court disagreed, because the document "refemed to children having

the same first names as did" the defendant's, which, combined with other evidence, supported a

"prima facie showing of authenticity." Id. at784; see also. e.g., United States v. Smith , 609 F.2d

1294, l30l-02 (9th Cir. 1979) ("fact that the names signed on the records were n¿rmes [the

defendant] used" was evidence of authenticity); Natale, 526 F.2d at ll73 ("presence of

[defendants] at the place where the notebook was discovered" during their arrest "support[s] the

finding of authenticity"); Gar.v v. Combined Group. Ins. Servs.. Inc., No. 3:08-cv-228,2009 WL

2868485, at *4 (N.D. Tex. Sept. 4, 2009) ("The letterhead, the format, and the content of the

medical record and letter sufficiently authenticate the documents."); People v. Gibson, 108 Cal.
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Rptr. 2d 809, 816-17 (Cal Ct. App. 2001) (manuscrips properly authenticated where they

contained references to the appellant's aliases and were seized from homes associated with her).

Here, the August 6th Record (1) contains an inscription designating the document as

originating from Mr. Jeffs, (2) was found at an FLDS compound, a location associated with Mr.

Jeffs, (3) references the first name of a traveling companion known to have been traveling with

Mr. Jeffs at the time the record was created, and (4) references the date the author's father

suffered a specific health problem that is consistent with the date Mr. Jeffs's father suffered the

same health condition.s Separately, and in conjunction, this evidence is a more than sufficient

prima facie showing that the August 6th Record is what it claims to be.e

2. JULY 29TH RECORI)

Record of President Warren Jeffs, Friday, July 29,2005 ("July 29th Record"),page 402;

attached as Exhibit D to the Special Fiduciary's Memorandum in Support of Motion for Order to

Show Cause. (Attached as Exhibit 2 hereto.) The document, because it contains the same footer

inscription as the August 6th Record, is self-authenticating pursuant to Rule 902(7). Like the

August 6th Record, the July 29th Record was, as confirmed by the affidavit of Mr. Hanna (see

Affrdavit of J. Nick Hanna, Feb. 15, 2010), found at the FLDS compound in Texas, a place

associated with Mr. Jeffs; additionally, it contains references to the author traveling with

"Naomie," and Mr. Jeffs was known to have been traveling with Naomie Jessop at the time the

8 This exhibit was also admiued into evidence during the Utah criminal prosecution of Mr. Jeffs.

e Additionally, as explained further below, to the extent any of the documents purporting to be

the "Record of President of Warren Jeffs" are authenticated under any rule of evidence, this
record can be authenticated by comparison pursuant to Rule 901(bX3).
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record was purportedly created. The July 29th Record also refers to the author calling his wife

'oAnnette to wish her "happy anniversary." It is well known that one of Mr. Jeffs's many wives

is named Annette. (See Exhibits 23 and 24 hereto.) As with the August 6th Record, this

circumstantial evidence is more than adequate to establish the authenticity of the July 29th

Record.

Furthermore, insofar as the August 6th Record has been authenticated, the July 29th

Record may be authenticated simply by comparing the two documents. Pursuant to Rule

901(bX3), "once authenticþ has been established for one document, [the rule] may be used to

authenticate other documents of a similar t¡)e." Zenith Radio Corp. v. Matsushita Elec. Indus.

Co., 505 F. Supp. 1190, 1223 (E.D. Pa. 1980), rev'd in part on other grounds, In re Japanese

Elec. Prods. Antitrust Litig. ,723 F. 2d 238 (3d Cir. 1983); Zenith Radio Corp., 505 F. Supp. at

1226 (*901(bX3) allows the trier of fact to compare a document to another authenticated

document in order to establish its authentication."). The August 6th Record and the July 29th

Record are identical in form-they both use a two-column page layout, the same font style and

size, and an identical footer inscription. Moreover, the consistent pagination of the documents-

the earlier dated document has a lower page number-is evidence that the two documents have a

similar source. Additionally, the word choice, syntax, and religious vernacular of the two

documents are sufficiently similar to permit the trier of fact to conclude that if one is authentic,

so is the other.

3. AUGUST sTH RECORI)

Record of President Warren Jeffs, Friday, August 5,2005 ("August 5th Record"), Pâgo

415; attached as Exhibit E to the Special Fiduciary's Memorandum in Support of Motion for
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Order to Show Cause. (Attached as Exhibit 3 hereto.) The August 5th Record, like the two

previous documents, contains a footer inscription that in and of itself authenticates the document

pursuant to Rule 902(7). Like the previous documents, the document was seized from the FLDS

compotrnd in Texas, a place associated with Mr. Jeffs. (Seg Affidavit of J. Nick Hanna, Feb. 15,

2010.) The document also describes the author's travels with'Naomie," awoman with whom

Mr. Jeffs was traveling when the record was created.

The August 5th Record also contains additional circumstantial evidence of its

authenticity. Particularly, the author of the document refers to himself as the "President of the

FLDS Church" (i.c., "the President of the FLDS Church, which is me"). At that time the

document was created on August 5,2005, Mr. Jeffs was the President of the FLDS church.

Additionally, because the two previously discussed documents have been authenticated,

the August 5th Record can be authenticated by comparing its style, format, content, pagination,

and other characteristics with those same traits of the authenticated document(s), all of which are

similar. Utah R. Evid. 901(b)(3).

4. APRIL 29TH LETTER

Letter from Warren Jeffs to Wendell Nielsen, et al., dated April29,2007 ("Apnlzgth

Letter"); attached as Exhibit F to the Special Fiduciary's Memorandum in Support of Motion for

Order to Show Cause. (Attached as Exhibit 4 hereto.) The April 29thLetÍer is authenticated by

the circumstances of its discovery, coupled with the content of the letter, in which the author

describes several events that can be linked to Mr. Jeffs. Utah R. Evid. 901(bX4). Additionally,

the content of the letter contains additional indicia of its genuineness, including the word choice,
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syntax, and religious vernacular of the author, which are similar to the word choice, syntax, and

vernacular of the previously discussed records. 
I 0

The April 29thLetter was found at the FLDS compound by Texas authorities executing a

lawful search warrant. (See Affidavit of J. Nick Hanna, Feb. 15, 2010.) Hence, the document

was found in a place connected to Mr. Jeffs. Additionally, the record describes various events

that closely parallel events experienced by Mr. Jeffs. For example, the letter states:

My attomeys told me that the prosecution in the Utah case wants to
use my overanxious expression I made in January over the phone
to you, and the video recording with Nephi against me. My
attorneys have told me they will file motions and raise objections
to stop the enemy from using any of the phone call recordings or
video recordings from the prison.

(April 29th Letter at 2.)

At the time this letter was written, Mr. Jeffs was in jail awaiting trial on criminal charges

in Utah. Moreover, consistent with the author's statements about his attomey's planning to file

motions to prevent the use of recordings of the author while incarcerated, l\ft. Jeffs's attorneys

filed a "Motion in Limin[e] as to Recorded Jail Conversations" six months after the letter was

written. (See Exhibit 25 hereto, Docket from State v. Warren Steed Jeffs, No. 061500526,

Washington County, Utah, entry for I l-06-07.)

Additionally, the letter describes certain events related to the author's detention by the

Nevada Highway Patrol that are exactly consistent with the arrest of Mr. Jeffs. Specifically, the

r0 Although the April 2gthLetter does not contain the signature of the author, the copy of the
letter obtained by the Texas authorities is incomplete. The terminal page of the letter, which
would likely contain the author's signature, was not recovered. However, as explained, other
circumstantial evidence links the letter to Mr. Jeffs.

48t7-22484229.3 t0



letter references evidence found in a Cadillac that the author's attorneys were seeking to

suppress. (August Z9thLetter at 4.) Again, such facts align precisely with Mr. Jeffs's arest in

Nevada while riding in a Cadillac Escalade. (See Exhibit 26 hereto.) The letter also describes

efforts by the author's attorneys to prevent the Special Fiduciary "from getting the record" found

in the Cadillac during the arest in Nevada. As Movants concede, at the time the Apnl29th

Letter was written, Mr. Jeffs's Nevada counsel were in the process of negotiating with the

Special Fiduciary conceming a subpoena he served upon Mr. Jeffs for those records, which

resulted in a negotiated agreement in June 2007-shortly after the April29th letter was written.

(Mem. in Supp. of Mot. to Strike at 2.)

The circumstances of the discovery of the April2gth Letter at a compound belonging to

the FLDS church, the numerous references to facts and events peculiar to Mr. Jeffs, and the use

of religious vernacular similar to the previously discussed records is highly suggestive that the

April 29th Letter is what it purports to be-a letter from Mr. Jeffs to certain followers. This

circumstantial evidence is more than sufficient for a jury to draw an inference concerning the

letter's authenticity. Utah R. Evid. 901(bX3), 901(bX4).

5. JULY 28TH RECORD

Record of President Vy'a:ren Jeffs, Friday, July 28,2005 ("July 28th Record"),page394;

attached as Exhibit G to the Special Fiduciary's Memorandum in Support of Motion for Order to

Show Cause. (Attached as Exhibit 5 hereto.) The July 28th Record has been authenticated for

the same reasons as the July 29th Record. First, the record is self-authenticating due to the footer

inscription speciffing the origin of the document as Mr. Jeffs. Utah R. Evid. 902(7).
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Additionally, pursuant to Rule 901(bX4), the circumstances of the document's discovery,

together with other circumstantial evidence, reveal the document is authentic. The document

was obtained during a lawful search of FLDS church property in Texas. (See Affidavit of J.

Nick Hanna, Feb. 15, 2010.) The July 28th Record also mentions that the author was traveling

with "Naomie," the name of Mr. Jeffs's wife, who was traveling with Mr. Jeffs at the time.

Furthermore, the letter refers to another of the author's wives by the name "Millie." Mr.

Jeffs has a wife named "Millie." (See Exhibit 27 hereto.) Indeed, the author's reference to

having multiple wives supports an inference that the document is authentic. The July 28th

Record also mentions that the author was traveling with a man named "Isaac." Mr. Jeffs's

brother, Isaac Jeffs, was traveling with Mr. Jeffs while he was a fugitive and was driving the car

Mr. Jeffs was traveling in when he was arrested. (See Exhibit 26 hereto.) Moreover, the

document mentions "Mother Merilyn," which is the name of Mr. Jeffs's biological mother. (See

Exhibits 20 and 21 hereto.)

The circumstances of the record's discovery at the FLDS compound, the inscription

linking it to Mr. Jeffs, and the numerous references to the names of the author's family members

that are consistent with the names of Mr. Jeffs's own family is ample prima facie evidence that

the July 28th Record is what it purports to be. Utah R. Evid. 901(b)(a).

Furthermore, because other similar documents have been authenticated (e.g., July 29th

Record, August 5th Record, August 6th Record), this document may be authenticated simply by

comparing it to those authenticated records. The word choice, syntax, religious vernacular, and

pagination among these records are internally consistent, permitting the trier of fact to draw an

inference that they originate from the same source. Utah R. Evid. 901(bX3).
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6. FREDBARLOWLETTER

Letter from Fred J. Barlow Jeffs to Waren Jeffs, undated ("Fred Barlow Letter"), Exhibit

Jrl to the Special Fiduciary's Memorandum in Support of Motion for Order to Show Cause.

(Attached as Exhibit 6 hereto.) The authenticity of the Fred Barlow Letter was previously

confirmed by the Arizona Peace Officer Standards and Training Board in an administrative

action against Mr. Barlow. The administrative law judge issued a comprehensive opinion

discussing, among other things, the evidence connecting Mr. Barlow to the letter. Indeed, Mr.

Barlow "testified at the hearing that he gave the letter to a family member . . . for delivery to Mr.

Jeffs." (Administrative Law Judge Decision at 8, a copy of which is attached hereto as Exhibit

28.) Mr. Barlow "admitted that he had typed the letter on his home computer." (Id. at 9.) The

letter was discovered by "law enforcement officers in Colorado" when they "arrested Mr. Jeffs'

brother, Seth Jeffs." (Id. at 8.) Because the author of the Fred Barlow Letter has already

testified under oath to its authenticity in a related proceeding, which would be admissible here to

show its authenticity, see Utah R. Evid. S01(dXlXA); 80aþXl), the letter has been authenticated

by "testimony of [a] witness with knowledge" pursuant to Rule 901(bxl). Additionally, its

discovery in the possession of Mr. Jeffs's brother, the signature of the purported author, and its

religious content are sufficient circumstantial evidence of its authenticity. Utah R. Evid.

e0l(bx4).

ll This exhibit was incorrectly labeled as "Exhibit I" to the Special Fiduciary's motion, even

though a previous exhibit had been labeled as Exhibit I. Here, the exhibit will be referred to as

Exhibit J. consistent with the Movants' reference.
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7. NOVEMBER 9TH LETTER

Letter from Warren Jeffs to "Brother Merril," et al., dated November 9, 2007

("November 9th Letter"); referenced at page v of the Special Fiduciary's Reply Memorandum in

Support of Motion for Order to Show Cause; attached as Exhibit I to the Original Interested

Individuals' Recommended Action Regarding Continuing and Proliferating Litigation and as

Exhibit 1 to the December 31,2009, Report of the Special Fiduciary. (Attached as Exhibit 7

hereto.) The circumstances of the discovery of this letter at the FLDS compound in Texas,

together with the contents, substance, internal pattems, and other distinctive characteristics of the

letter, are more than adequate to authenticate the document pursuant to Rule 901(bX4). First, the

document was obtained by Texas authorities during a lawful search of FLDS property. (S99

Affidavit of J. Nick Hanna, Feb. 15, 2010.) Additionally, the letter is signed with the initials

"'WSJ," which are the initials of Warren Steed Jeffs. The letter refers to 'omy wife Gloria," and it

is known that Mr. Jeffs has a wife named "Gloria." (Sg9 Exhibit 29 hercto.) Additionally, the

style, word choice, use of code (e.g., references to a place known as "R17"),12 and religious

vernacular all point to the authenticity of the November 9th Letter. The letter is written by a

person of apparent authority, containing numerous commands to the recipients, and purports to

convey the directives given to the author by God. This commanding tone and claim to speak on

behalf of God is consistent with authorship of the letter by Mr. Jeffs, who was the leader of the

FLDS church on the date contained in the letter.

t2 For example, the JuIy 29th Record and August 6th Record also make reference to a place

known by the code "Rl7." See. e.s., United States v. Wilson, 532F.2d 641, 645 (8th Cir. 1976)
(document's use of "code of which only someone connected with the transactions" would know
is evidence of authenticity).
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Furthermore, because the writing style, tone, word choice, use of code, and religious

dialect are similar to other documents authored by Mr. Jeffs, the trier of fact can determine

authenticity by comparing the letter to those other documents that have been authenticated. Utah

R. Evid. 901(bX3).

8. SEPTEMBER 1ST RECORI)

Record of President Warren Jeffs, Wednesday, September l, 2004 ("September lst

Record"), pages 2-3; attached as Exhibit I to the Special Fiduciary's Reply Memorandum in

Support of Motion for Order to Show Cause. (Attached as Exhibit 8 hereto.) This record has

been authenticated for the same reasons as the July 28th, July 29th, August 5th, and August 6th

Records. The footer inscription, indicating that it is the "Record of President Waren Jeffs,"

sufficiently authenticates the document pursuant to Rule 902(7). The record was discovered at

an FLDS compound in Texas, a place associated with Mr. Jeffs. (See Affidavit of J. Nick

Hanna, Feb. 15, 2010.) Additionally, the author/speaker of the document refers to himself as

"'Warren" ("Hello Uncle Sam, this is W'arren") and as the "President of the Church and

Priesthood." The style, format, word choice, tone, use of code (e.g., reference to "R17"),13 and

religious vemacular, combined with the location of its discovery and the contents of the

document, are ample circumstantial evidence of its authenticity. Utah R. Evid. 901(bX4).

Furthermore, because the July 28th, July 29th, August 5th, and August 6th Records have been

13 Although the version of the September lst Record attached to the Special Fiduciary's Reply
Memorandum has been redacted, the unredacted version attached to the affidavit of Mr. Hanna
refers to a place by code as "RI7."
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authenticated, the trier of factcan determine the authenticity of the September lst Record by

comparing it to those authenticated documents. Utah R. Evid. 901(bX3).

9. JANUARY 16TH RECORD

Record of President Warren Jeffs, Thursday, January 16,2003 ("January l6th Record"),

page 101; attached as Exhibit 2 to the Special Fiduciary's Reply Memorandum in Support of

Motion for Order to Show Cause. (Attached as Exhibit t hereto.) The January 16th Record has

been authenticated for the same reasons as the July 28th, July 29th, August 5th, August 6th, and

September lst Records: (1) the document is self-authenticating under Rule 902(7); (2)

circumstantial evidence, including its discovery at the FLDS Texas compound (see Affidavit of

J. Nick Hanna, Feb. 15, 2010), and its style, formatting, tone, and religious vemaculat, are

sufficient to authenticate it pursuant to Rule 901(bXa); and (3) because the July 28th, JuIy 29th,

August 5th, August 6th, and September lst Records have been authenticated, a trier of fact can

determine authenticity by comparing the January 16th Record with those similar documents

under Rule 901(b)(3).

10. MARCH 12TH RECORI)

Record of President 'Warren Jeffs, Saturday, March 12, 2005 ("March 12th Record"),

page 102; attached as Exhibit 3 to the Special Fiduciary's Reply Memorandum in Support of

Motion for Order to Show Cause. (Attached as Exhibit 10 hereto.) Like the January 16th, July

28th, July 29th, August 5th, August 6th, and September lst Records, the March 12th Record

contains a footer inscription that self-authenticates the document. Utah R. Evid.902(7). The

March 12th Record was discovered at a location associated with Mr. Jeffs (see Affidavit of J.

Nick Har¡ra, Feb. 15, 2010), and employs a distinct style, formatting, tone, and religious
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vernaculil. Additionally, the March l2th Record refers to a court "giv[ing] a default

judgment . . . attacking me." The previous day, on March ll, 2005, the United States District

Court for Utah entered a default judgment against Warren Jeffs in Fischer v. Forestwood

Company. Inc.. et al. (See Exhibit 30 hereto.) This additional circumstantial evidence

demonstrates the authenticity of the record. Utah R. Evid. 901(bX4). Furthermore, because

other similar records have been authenticated, a trier of fact can determine the authenticity of the

March 12th Record by comparing it to these authenticated documents. Utah R. Evid. 901(bX3).

11. AUGUST 8TH RECORI)

Record of President'Warren Jefß, Monday, August 8, 2005 ("August 8th Record"), page

424; attached as Exhibit 4 to the Special Fiduciary's Reply Memorandum in Support of Motion

for Order to Show Cause. (Attached as Exhibit 11 hereto.) As with the other documents from

the'oRecord of President Vy'arren Jeffs," the August 8th Record is self-authenticating by virtue of

the footer inscription. Utah R. Evid. 902(7). Circumstantial evidence also amply demonstrates

its authenticity: it was found in a location associated with Mr. Jeffs (see Affidavit of J. Nick

Hanna, Feb. 15, 2010), it uses a distinct style, formatting, tone, code (e.g., "Rl7"), ând religious

vernacular, and it refers to the author traveling with "Naomie,"l4 the name of Mr. Jeffs's wife

who was traveling with him at the time. Utah R. Evid. 901(bX4). Moreover, the record can be

authenticated by comparison to other authenticated specimens by the trier of fact pursuant to

Rule 901(b)(3).

ra The unredacted copy of the record, which is attached to the affidavit of Mr. Hanna, contains
the reference to o'Naomie."
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12. TRANSCBTPT OF CO|IVERSATTONS

Transcript of Conversations between Jethro Barlow, Jonathan Roundy, Bruce Wisan,

Shane Stubbs, and Fred Jessop, undated ("Transcript of Conversations"); attached as Exhibit 5 to

the Special Fiduciary's Reply Memorandum in Support of Motion for Order to Show Cause.

(Attached as Exhibit 12 hereto.) The Transcript of Conversations is a transcript of several

conversations recorded by Jethro Barlow, who was involved in each of the identified

conversations. (Declaration of Jethro Barlow, March 22,2010,nn24, submitted herewith.) Mr.

Barlow personally recorded and transcribed the conversations. (Id. tTlT3-4.) Thus, the Transcript

of Conversations can be authenticated by a witness with knowledge pursuant to Rule 901(b)(l).

13. JT]NE 1ST LETTER

Letter from Jeremiah B. Allred (a.lWa Jerry Barlow) to "Uncle Lyle," dated June 1,2006

("June lst Letter"); attached as Exhibit 6 to the Special Fiduciary's Reply Memorandum in

Support of Motion for Order to Show Cause. (Attached as Exhibit 13 hereto.) On its face, the

June lst Letter appears to be a letter from Jeremiah Allred to "Uncle Lyle."l5 The letter includes

the standard closing, "Sincerely," followed by a signature, which appears to match the name

"Jeremiah B. Allred" typed directly below the signature. Additionally, the contents of the letter

confirm the identity of the author as Jerry Allred, an alias of Jerry Barlow.l6 The letter states that

the author works with the o'accounting staff' of Hildale city and was involved in "creating the

t5 On information and beliet the "Uncle Lyle" referenced in the June lst Letter is Lyle Jeffs, a

former trustee of the United Effort Plan Trust and a party to the instant proceedings.
t6 J"try Barlow uses the alias "Jeremiah Allred" for communications related to religious matters.
(See Jethro Barlow Decl. flfl 6-7, submitted herewith.)
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budget for Hildale City," and the letter discusses conversations the author had with David

Zitting, the mayor of Hildale. Mr. Jeny Barlow testified in this Court on July 29,2009, that he

has been the "Business Manager of Hilldale [sic] City for the past five years," in which position

he would work closely with Hildale's mayor and accounting department. (Tr. of fJr'g, July 29,

2009, af 57, attached as Exhibit 31 hereto.) As a result, the substance of the letter corroborates

the author's signature. Thus, the appearance and contents of the letter provide sufficient

circumstantial evidence of its authenticity. Utah R. Evid. 901(bXa); State v. Nickles,728 P.zd

I23, I28 (Utah 1986) (caller's identification as defendant, coupled with discussion of

information related to defendant, authenticated telephone call).

14. APRIL 23RD LETTER

Letter from Joseph Allred to "Holy Prophet Uncle'Warren," dated April23,2006 ("April

23rdLeller"); attached as Exhibit 7 to the Special Fiduciary's Reply Memorandum in Support of

Motion for Order to Show Cause. (Attached as Exhibit 14 hereto.) As with the June lst Letter,

the April 23rdLeIter's appearance and substance provide prima facie evidence that the letter is

what it purports to be. The letter terminates with a closing exalting the addressee of the letter,

which is followed by the signature ooJoseph Allred." The letter is addressed to "Uncle Warren"

as the "Prophet," which is the religious position that Mr. Jeffs held in the FLDS church on the

date of the letter. Additionally, the substance of the letter corroborates the evidence on the face

of the letter. The letter contains a detailed discussion about funds generated by the Twin Cify

Water Authority, of which Mr. Joseph Allred was a director at the time. (See Exhibits 32 and33

hereto.) Again, the signature on the April 23rd Letter, combined with the letter's discussion of

matters related to the position of the signatory, are sufficient circumstantial evidence to
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authenticate the document. Utah R. Evid. 901(bXa); State v. Nickles, 728 P.2d 123, 128 (Utah

1986).

15. DECEMBER 25TH RECORI)

Record of President Wa:ren Jeffs, Thursday, December 25, 2003 ("December 25th

Record"), page 251; attached as Exhibit 9 to the Special Fiduciary's Reply Memorandum in

Support of Motion for Order to Show Cause. (Attached as Exhibit 15 hereto.) As discussed

above, this exhibit has been authenticated for the same reasons that the other pages from the

Record of President Vy'arren Jeffs have been authenticated. The footer inscription, designating

the origin of the document, authenticates the document pursuant to Rule 902(7). Additionally,

under Rule 901(b)(4), circumstantial evidence authenticates the document: it (l) was found at a

location connected to Mr. Jeffs (see Affrdavit of J. Nick Hanna, Feb. 15, 2010), (2) uses a

distinct style, formatting, tone, and religious vemacular, and (3) mentions "Mother Merilyn," the

name of Mr. Jeffs's biological mother.lT Moreover, because other pages from the Record of

President Warren Jeffs have been authenticated, supra, the trier of fact may determine the

authenticity of the December 25th Record by comparing it with those authenticated specimens.

Utah R. Evid. 901(b)(3).

16. JANUARY 1OTH RECORI)

Record of President Warren Jeffs, Monday, January 10, 2005 ("January 10th Record"),

page 9; attached as Exhibit l0 to the Special Fiduciary's Reply Memorandum in Support of

Motion for Order to Show Cause. (Attached as Exhibit 16 hereto.) The January 10th Record, as

l7 The unredacted copy of the record, which is attached to the affrdavit of Mr. Hanna, contains
the reference to "Mother Merilvn."
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with the other pages from the "Record of President 'Warren Jeffs," is self-authenticating under

Rule 902(7), is authenticated by its distinct characteristics pursuant to Rule 901(bX4) (e.g., style,

formatting, tone, religious vernacular, and use of code ("R17")) coupled with the circumstances

of its discovery Gge Affidavit of J. Nick Hanna, Feb. 15, 2010), and can be further authenticated

by comparing it to other authenticated specimens tmder Rule 901(b)(3).

17. NOVEMBER 24TH RECORI)

Record of President Warren Jeffs, Monday, November 24, 2003 ("November 24th

Record"), page 163; attached as Exhibit 12 to the Special Fiduciary's Reply Memorandum in

Support of Motion for Order to Show Cause. (Attached as Exhibit 17 hereto.) The November

24th Record, as with the other pages from the Record of President Warren Jeffs, is self-

authenticating under Rule 902(7), is authenticated prusuant to Rule 901(bX4) by its distinct

characteristics (e.g., style, formalling, tone, religious vemacular, and use of code ("R1"))

together with the circumstances of its discovery (See Affidavit of J. Nick Hanna, Feb. 15, 2010),

and can be fuither authenticated by comparing it to other authenticated specimens under Rule

901(bX3). Although the November 24th Record appears to relate the observations of an

unknown third party about what Mr. Jeffs said and did on a particular date, Mr. Jeffs voluntarily

adopted those observations as accurate representations of his statements by authorizing their

inclusion in his offrcial records. See Utah Evid. R. 801(dX2XB).

18. JULY 2ND RECORI)

Record of President Vy'arren Jeffs, Friday, July

attached as Exhibit 13 to the Special Fiduciary's Reply

Order to Show Cause. (Attached as Exhibit l8 hereto.)

2,2004 ("July 2nd Record"), page 22;

Memorandum in Support of Motion for

The July 2nd Record, as with the other
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pages from the Record of President Warren Jeffs, is self-authenticating under Rule 902(7), is

authenticated by its distinct characteristics pursuant to Rule 901(bX4) (e.g., style, formatting,

tone, and religious vernacular) along with the circumstances of its discovery (sce Affidavit of J.

Nick Hanna, Feb. 15,2010), and can be further authenticated by comparing it to other

authenticated specimens under Rule 901(b)(3). Like the November 24th Record, the July 2nd

Record appears to include the observations of an unknown third party about what Mr. Jeffs said

and did on a particular occasion-observations Mr. Jeffs has manifested an intent to adopt by

including them in his official records. See Utah Evid. R. 801(dX2XB).

19. NOVEMBER 26TH RECORI)

Record of President Warren Jeffs, Wednesday, November 26,2003 ("November 26th

Record"), page 179;' attached as Exhibit 14 to the Special Fiduciary's Reply Memorandum in

Support of Motion for Order to Show Cause. (Attached as Exhibit 19 hereto.) The November

26th Record has been authenticated for the same reasons as the other pages from Mr. Jeffs's

record. It is self-authenticating under Rule 902(7), is further authenticated by its distinct

characteristics pursuant to Rule 901(bX4) (e.g., style, formatting, tone, religious vernacular,

internally consistent pagination (compare its page number with the page nrmber of the

November 24th Record)) along with the circumstances of its discovery (see Affidavit of J. Nick

Hanna, Feb. 15, 2010), and can also be authenticated by comparing it to other authenticated

specimens under Rule 901(b)(3).
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C. THE CHALLENGED EXIIIBITS ARE EITHER NOT IIEARSAY OR OUALIFY
FOR AN EXCEPTION TO THE HEARSAY RULE

Although Movants fail to identiff which of the challenged exhibits purportedly constitute

inadmissible hearsay and provide no explanation of their objection, Movants make a blanket

objection that all of the challenged exhibits are inadmissible hearsay. Although the Special

Fiduciary should not be required to respond to such a terse objection devoid ofany analysis or

explanation, none of the challenged exhibits are inadmissible hearsay. Indeed, each of

challenged exhibits is, by definition, not hearsay pursuant to Rule 801(dX2) of the Utatr Rules of

Evidence. Each of the five subsections to Rule 801(dX2) applies to one or more of the

challenged exhibits. Because the Corporation of the President of the FLDS Church is one of the

Movants here, and therefore a party to these proceedings,ls the documents and letters authored

by Mr. Jeffs, who was until recently the corporation sole of that party, constitute the statement of

aparty, Utah R. Evid. 801(dX2XA), or, if included in the official record of Mr. Jeffs, an adopted

statement, Utah R. Evid. 801(dX2XB). Alternatively, because it appears it was the "regular

practice" of the Corporation of the President to prepare the Record of President Warren Jeffs,

which relates Mr. Jeffs's "then existing state of mind, emotion, sensation, or physical condition,"

these documents qualify under several exceptions to the hearsay rule. See. e.s., Utah R. Evid.

803(3), 803(6).

Likewise, the letter from Joseph Allred to Mr. Jeffs, discussing a conspiracy to embezzle

funds from Twin Cities 'Water Authoritv and thwart the lawful orders of this Court. is "a

l8 Furthermore, Mr. Jeffs is a former trustee of the United Effort Plan Trust and therefore a
named party to these proceedings.
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statement by a coconspirator of a party during the course and in furtherance of the conspiracy."

Utah R. Evid. 801(d)(2)(E); see also State v. Gray,7l7 P.2d 1313, 1318 (Utah 1986)

(recognizing that Rule 801(dX2XE) may be applied in civil cases and is more accurately called

"a 'joint venture' exception or a 'concert of action' exception"). Alternatively, because the

author of the letter is a board member of Twin Cities V/ater Authority, and the letter discusses

the business of the company, the letter qualifies under the business records exception. Utåh R.

Evid. 803(6).

For the same reasons, the letter from Fred Barlow to Mr. Jeffs is also not hearsay. The

letter explicitly states that the author, who was a law enforcement officer at the time, intends to

follow the "directives" of Mr. Jeffs, who was then a fugitive. Therefore, these are statements by

a coconspirator of aparty and not hearsay. Utah R. Evid. 801(dX2XE). Additionally, the letter

discusses the internal operations of, and seeks advice from Mr. Jeffs regarding personnel

decisions by, the marshal's office. As the Arizona Administrative Law Judge explained, the

letter o'request[s] Mr. Jeffs' advice in making personnel decisions and running the Marshal's

Office." (Administrative Law Judge Decision at 62, Exhibit 28 hereto.) As a result, the letter is

a record of a public office or agency and excepted from the hearsay rule. Utah R. Evid. 803(8).

Similarly, the letter from Jeremiah B. Allred (alWa Jerry Barlow) to "Uncle Lyle" is not

hearsay because it is a "a statement by a coconspirator of a party during the course and in

furtherance of the conspiracy." Utåh R. Evid. 801(dX2XE). The letter discusses a conspiracy

led by Warren Jeffs to violate and thwart the lawful orders of this Court. Alternatively, the

document, which sets forth in detail a recent conversation between the business manager and

mayor of Hildale city is either a'ostatement describing or explaining an event" made shortly after
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perceiving it under Rule 803(1) or, because it relates to a conversation between the mayor and

business manager of Hildale, is a record of a publie office "setting forth . . . the activities of the

office or agency" pursuant to Rule 803(8).

Like the Allred letter, the Transcript of Conversations contains the statements of various

individuals who, at the time of the recorded conversations, were engaged in a conspiracy with

Mr. Jeffs to intentionally violate this Court's lawfirl orders and otherwise violate the law. The

Transcript of Conversations was included for a very narrow purpose: to demonstrate that the law

enforcement officers of the Twin Cities intentionally disregarded the Special Fiduciary's

decision, which was made pursuant to this Court's orders, and openly, and unlawfully, favored

members of the FLDS church in a dispute with non-FLDS members solely because of their

religious status. As a result, those statements are not hearsay under Utah law. Utah R. Evid.

801(dX2XE). Additionally, because the transcript relates events and conditions as they were

occurring, it qualifies as an exception to the hearsay rule. Utah R. Evid. 803(l). The transcript

also reflects the plan, motive, and intent of the law enforcement officers vis-à-vis the dispute

between the FLDS and non-FLDS claimants and therefore satisfies additional hearsay

exceptions. Utah R. Evid. 803(3). Furthermore, as the Declaration of Jethro Barlow establishes,

the Transcript ofConversations also satisfies the "recorded recollection" exception to the hearsay

rule. Utah R. Evid. 804(5).
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CONCLUSION

For the reasons set forth above. the Motion to Strike should be denied.

Dated this22nd dav of March 2010.

By:

PARS oNS BjHL*&,LArrMER

f h^lL l)', /^-
Mark V/. Dykes
Brandon J. Mark

CALLISTER NEBEKER &
MCCULLOUGH

ñn ,-)By: u,ll-
Ft'"ðtu

Mark L. Callister {' -
ZacharyT. Shields t

Michael D. Stanger

Counsel for the United Effort Plan Trust,
by and through Bruce Wisan, Special Fiduciary
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