
1CAUSE NO. 1016 

STATE OF TEXAS § IN THE DISTRICT COURT
§

VS. § 51ST JUDICIAL DISTRICT
§

FREDERICK MERRIL JESSOP § SCHLEICHER COUNTY, TEXAS

CORRECTED
DEFENDANTS’ JOINT CONSOLIDATED ARGUMENT/BRIEF 

[IN SUPPORT OF MOTION TO SUPPRESS]

[1st, 4th, 5th, and 14th Amendments to the U.S. Constitution, Art. 1 §§6, 8, 9, 13, and 19 of the 
Texas Constitution, and Arts. 1.05, 18.01 et seq., and 38.23, Tex. C. Cr. P.,  the Religious 

Freedom Restoration Act, 42 U.S.C. § 2000 bb-1, and the Texas Religious Freedom 
Restoration Act, § 110.001 et seq, Texas Civil Practice and Remedies Code]

TO THE HONORABLE BARBARA LANE WALTHER, DISTRICT JUDGE FOR THE 
51ST JUDICIAL DISTRICT, SCHLEICHER COUNTY, TEXAS:

NOW COME MICHAEL EMACK,  ALLAN EUGENE KEATE,  LEROY JOHNSON 

STEED, MERRIL LEROY JESSOP, RAYMOND MERRIL JESSOP, KEITH DUTSON, JR., 

LEHI  BARLOW  JEFFS,  ABRAM  HARKER  JEFFS,  WENDELL  LOY  NIELSON  and 

FREDERICK MERRIL JESSOP, Defendants in the above entitled and numbered causes, who by 

and through their undersigned counsel, and after hearing on their Motion to Suppress, file this 

Memorandum in support of their Motion to Suppress any and all evidence seized as a result of 

the entry and subsequent searches of the premises “located at 2420 County Road (Rudd Road) 

Eldorado,  Texas,”  consisting  of  some “1691.11  acres”  and  “contain[ing]  multiple  residential 

structures” and the Fundamentalist Church of Jesus Christ of Latter Day Saints’ religious Temple 

[Church] and other places of worship, beginning on April 3, 2008, and continuing until April 9, 

2008.
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HISTORY OF THESE PROCEEDINGS

The  above  ten  Defendants  were  indicted  on  July  22,  2008,  August  21,  2008  and 

November  12,  2008  in  nineteen  separate  causes,  on  charges  ranging  from  Bigamy,  Sexual 

Assault, Tampering with Evidence, to Conducting a Prohibited Ceremony, all in the 51st Judicial 

District  Court,  Schleicher  County,  Texas.1  On April  15,  2008,  Defendants  filed  their  Joint-

Consolidated Motion to Suppress alleging that the searches of these premises [the YFZ Ranch 

Community  located  at   2420  County  Road  (Rudd  Road)  Eldorado,  Texas]  violated  these 

Defendants’ rights  under  the  First,  Fourth,  Fifth,  Sixth,  and  Fourteenth  Amendments  to  the 

United States Constitution, Article I, §§ 6, 8, 9, 10, 13 and 19 of the Texas Constitution, Articles 

1.05, 18.01, et seq., and 38.23 of the Texas Code of Criminal Procedure,  the Religious Freedom 

Restoration Act, 42 U.S.C. § 2000 bb-1, and the Texas Religious Freedom Act, § 110.001 et seq, 

Texas Civil Practice and Remedies Code.  This joint motion was filed with the understanding 

that same would be heard in a consolidated hearing and any rulings thereon would be binding 

upon each Defendant in each cause of action.  Beginning on May 13, 2009, this Honorable Court 

conducted a four day hearing on said joint motion with each of the above named Defendants and 

their  respective  counsel.2  This  Memorandum Argument  sets  out  the  factual  basis  and  legal 

1 In  Cause No.  993, Defendant  Michael  Emack,  is  charged with sexual  assault.  In  Cause No.  998,  Defendant, 
Michael Emack, is charged with bigamy.  In Cause No. 992, Defendant, Allan Eugene Keate, is charged with sexual 
assault.  In Cause No. 1018, Defendant, Leroy Johnson Steed, is charged with bigamy, 2nd and 3rd degree.  In Cause 
No. 1019, Defendant, Leroy Johnson Steed, is charged with sexual assault.  In Cause No. 1020, Defendant, Leroy 
John Steed, is charged with tampering with physical evidence.  In Cause No. 994, Defendant, Merril Leroy Jessop, 
is charged with bigamy.  In Cause No. 995, Defendant, Merril  Leroy Jessop, is charged with sexual assault.  In 
Cause No. 991, Defendant, Raymond Merril Jessop, is charged with sexual assault.  In Cause No. 999, Defendant, 
Raymond Merril Jessop, is charged with bigamy.  In Cause No. 1004, Defendant, Keith Dutson, Jr., is charged with 
sexual assault.  In Cause No. 1000, Defendant, Lehi Barlow Jeffs, is charged with sexual assault.  In Cause No. 
1001, Defendant, Lehi Barlow Jeffs, is charged with bigamy.  In Cause No. 1002, Defendant, Abram Harker Jeffs, is 
charged with sexual assault.  In Cause No. 1003, Defendant, Abram Harker Jeffs, is charged with bigamy.  In Cause 
No. 1013, 1014 and 1015, Defendant, Wendell Loy Nielsen, is charged with bigamy.  In Cause No. 1016, Defendant,  
Frederick Merril Jessop, is charged with conducting a ceremony/prohibited by law.

2 Some 11 witnesses were called to testify on behalf of the Defense, comprising 11 volumes of transcript, together 
with over 40 Exhibits filed by the Defendants and 8 Exhibits filed by the State.
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arguments  based  upon  the  transcripts  of  those  proceedings  and  is  filed  in  support  of  these 

Defendants’ Motion to Suppress the evidence seized as a result of those searches.

INTRODUCTION

In sum, the facts adduced at the hearing reveal a peaceful,3 “docile”4 and cooperative5 

religious community, that since their arrival in West Texas, four years before, had come under 

increasing law enforcement scrutiny.6  Based upon an uncorroborated, unknown tipster’s calls to 

a shelter hotline,7 Texas Law Enforcement and Child Protective Services launched what has been 

described  as  the  “most  massive”8 law  enforcement  undertaking  in  U.S.  history;  essentially 

searching for a young female who they had “no clue what she looked like.”9  Some 60 to 70 

officers,10 many military clad and accompanied by an armored personnel carrier and air support11 

massed at  the perimeter  of  the  1600 acre  Yearning  for  Zion Ranch Community,12 known to 

contain over 19 separate residences and hundreds of occupants.  Initially, a small number of 

officers accompanied Child Protective Service personnel  who directed “truckloads” of young 

3 No criminal complaint was ever lodged against the YFZ Ranch Community or those who resided there during the 
four years they had been in Eldorado, Texas [Vol. 8, pp. 51-2], and Schleicher County Sheriff David Doran testified 
that he had never known of any violence or seen any weapons displayed at the Community. [Vol. 9, pp. 191-2]
4 [Vol. 7, p. 121, Vol. 8, pp. 59 and 70 – 84, Vol. 9, pp. 60 and 81-3]
5 [Vol. 9, pp. 93-4 and 111]
6 [Vol. 8, pp. 74-5 and 160, Vol. 9, pp. 61 – 2, Vol. 37, p 2]
7 The caller, who claimed to be a 16-year-old, pregnant mother being abused by her 49-year-old “husband” at the 
YFZ Ranch, turned out to be a 33-year-old, single, childless, African-American woman, living in Colorado Springs, 
who had been convicted of, and was awaiting trial or under investigation for similar false reports in that, and other 
jurisdictions.  The alleged “husband” was under court order not to leave Arizona, and had never been to the YFZ 
Ranch or Texas, for that matter.  A simple call to the allegedly “abusive husband’s” Arizona probation officer, or the 
Schleicher County Sheriff’s “great contacts” would have revealed the “hoax” and averted this entire fiasco.
8 [Vol. 10, p. 183]
9 [Vol. 7, p. 101]
10 [Vol. 7, p. 94]
11 [Vol. 10, pp. 123-4], Additionally, the officers had commandeered a U.S. Military installation, closed the airspace 
over Schleicher County [Vol.10, pp. 123-4], set up checkpoints cutting off traffic, arranged for a communications 
van, generators, and the Salvation Army to feed the assembled troops. [Vol. 9, pp. 51-4]
12 [Vol. 8, pp. 15-6 and Vol. 10, p. 179]
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girls between the ages of 7 to 17 be taken to a schoolhouse and submit to “interviews” in the 

dark  night  hours  of  April  3rd and  early  morning  of  April  4th,  2008.   Based  upon  those 

interrogations and searches of the girls’ school desks and property, the full armada (reaching a 

total  of 15013) began a 5-day “house-to-house,”  “building-to-building” search of the multiple 

family residences and their religious sanctuary.14  Defendants’ Motion seeks to suppress the fruits 

of those searches.

STANDING

At the June Hearing, the initial inquiry by the Court was to determine whether these 

individual Defendants had “standing” to complain of the searches of the “premises” at  2420 

County Road (Rudd Road) Eldorado, Texas.  While the Court carried this issue throughout the 

hearing without ruling on same, the evidence adduced in the first two days of these proceedings 

amply demonstrate that each of these Defendants established a reasonable expectation of privacy 

in those searched premises.

ENTIRE RANCH TREATED AS A SINGLE “HOUSEHOLD”

The warrant itself15 expressly sets out that the “premises” sought to be searched “covers 

approximately 1691.11 acres and  contains multiple  residential structures,  buildings,  medical 

facilities and other places,” all within the “curtilage”16 of said premises.  (emphasis supplied) 

[Defendant’s Exhibit 1]

13 [Vol. 7, p.94]
14 All culminating in the seizure and removal of some 468 children [See: In Re Texas Department of Family and  
Protective Services, 255 S.W.3d 613 (Tex, 2008], and these prosecutions.
15 Search and Arrest Warrant, No. M-08-001 S.
16 “Curtilage” has been generally defined as:
“[T]he area to which extends the intimate activity associated with the ‘sanctity of a man’s home and the privacies of 
life.”  California v. Ciraolo, 476 U.S. 207, 212 -23 (1986);  U.S. v. Dunn, 480 U.S. 294 (1987)  [The question is 
“(w)hether the area in question is so intimately tied to the home itself that it should be placed under the home’s 
‘umbrella’ of Fourth Amendment protection.”].  See also: Blacks Law Dictionary, 346 (Sixth Edition, 1990) 
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At the hearing, Ranger Long testified that he felt the warrant gave him authority to search 

the entire 1,600 acre “premises,” including any of the many “individual residences,” without 

regard to the fact  that the warrant gave the officers no guidance as to any specific place or 

structure to be searched.

Q. You [Ranger Long] have indicated... you felt that the warrant gave 
you permission to search the entire premises, is that correct, all 1700 
acres? 
A. Yes. 
Q. Including any individual residence? 
A. Yes. 
Q. Did you feel that the warrant gave you any 
guidance as to any specific place that you were supposed to search? 
A. No.  [Vol. 8, p. 16]

This, despite the fact that Ranger Long testified that he fully realized that this community 

“is not just one apartment…  It’s not one residence.”  [Vol. 8, p. 49].

Ranger Aaron Grigsby prepared a PowerPoint presentation for the Operational Briefing 

conducted the afternoon of the raid in order to “familiarize” the officers, many of whom “were 

completely  unfamiliar  with  the  YFZ  Ranch”17 with  the  area  surrounding  the  YFZ  Ranch 

community and the community, itself.”  [Vol. 10, pp. 119 – 120].  That PowerPoint presentation 

[See: Defendant’s  Exhibit  37]  “shows  mobile  homes”  [Vol.  10,  p.  144]  and  the  numerous 

“residences” [Vol.  10,  p. 149], “detailing the multiple structures” located at  the YFZ Ranch 

Community.  [Defendant’s Exhibit 23, para. 1.2]18

Moreover, the Chairperson of the Texas Department of Family and Protective Services 

[CPS], Anne Heiligenstein, testified before the Texas House Committee on Human Services on 

April 14, 2009,  that her agency treated the entire 1,600 acre YFZ Ranch community as “one 

household.”

Chairman  Rose:  But the difference here is you define household as the 

entire [1,600 acre] compound; right?

Commissioner Heiligenstein:  You know, we did... (emphasis supplied) 
[Defendant’s Exhibit 33, p. 27].19

17 Ranger Long testified that the briefing was attended by approximately 50 officers. [Vol. 7, p. 133]
18 Although Ranger Grigsby testified that officers typically attach a photo of the premises sought to be searched to 
the warrant to assist the issuing court [Vol. 10, pp. 166-7], and although the officers had numerous photographs of 
this 1,700 acre “premises,” the officers did not provide this Court with any photograph “so the Judge could see the 
magnitude of the area they were going to search.”  [Vol. 10, p. 167].
19 While Commissioner Heiligenstein did not hold the position of Chairperson at the time of the raid, she repeatedly 
called on her staff who were present, at the hearing and had participated in this search, to correct any inaccuracies in 
her version of the events.
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DETERMINATION OF “PLACE SEARCHED” SHOULD BE A TWO-WAY STREET20

Despite  the  Fourth  Amendment’s  requirement  that  a  search  warrant  “particularly 

describ[e] the place to be searched,” and the fact that the affiant on search warrant No. M-08-

001S specifically recites that there are “numerous residential structures” on the premises sought 

to be searched, the State was allowed to enter and search all residences and structures under the 

guise that the entire YFZ Ranch with at least 19 known residences and hundreds of occupants on 

the  premises  constituted an appropriate  “particularized”  place  or  “household”  for  both  child 

protective and Fourth Amendment purposes.  Having searched the “premises” that were “located 

at 2420 County Road (Rudd Road) Eldorado, Texas” as one “household,” these Defendants are 

entitled to complain of the search of those same premises on that same theory.

ONE HAS STANDING TO COMPLAIN
OF THE SEARCH OF THEIR OWN “RESIDENCE”

“We had no idea who had committed the abuse, how many had done so...”  
Representative Legler: ...“How many CPS Special Agents involved ...on 
that initial walk in.
Commissioner Heilginstein: ... I need to just confer with my staff 
again…. I want to say about ten
Unidentified Speaker:   (Inaudible.)
Commissioner Heilginstein:  Sixteen?  My staff has corrected me; 16…. 
And my staff...signal me if I get anything wrong here.
Unidentified Speaker:  Four special investigators.
Commissioner Heilginstein:  Oh, and four special investigators....CPS 
has  special  investigators,  who are  individuals with  law enforcement 
background.” you say that 439 children make a household?  I understand 
that that’s a bit of a stretch.”  Testimony before Texas House of 
Representatives, Defendant’s Exhibit 33, pp.  10 – 11.

20 Each of these Defendants filed under separate cover his separate “individual” pleading asserting “standing” issues 
unique to that  particular  Defendant,  with  the understanding that  this  Motion would be heard in a  consolidated 
hearing and any rulings thereon would be binding upon each Defendant in each cause of action [See: Agreed Joint 
Motion to File Consolidated Motion to Suppress, filed under separate cover].
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Each  of  these  Defendants  filed  affidavits21 with  this  Court  claiming  residence  in  the 

searched premises.22   Texas has long recognized that its citizens have a reasonable expectation of 

privacy  in  their  “residence,”  an  expectation  that  our  society  recognizes  as  “objectively 

reasonable.”  McNairy v. State, 835 S.W.2d 101, 106 (Tex.Crim.App. 1991);  Sanders v. State, 

2001 WL 985110 (Tex.App.—Dallas,  2001);  Katz v. U.S., 389 U.S. 347, 351 (1967).

21 Said Affidavits in Support of Standing were filed pursuant to Simmons v. U.S., 300 U.S. 377 (1968).
22 Frederick Merril Jessop’s  affidavit [Defendant’s Exhibit 16] reflects:  “On April 3 [2008], I Frederick Merril 
Jessop, resided on the property located at 2420 County Road 300 (Rudd Road) Eldorado, Texas 76936.”  Wendell 
Loy Nielsen’s affidavits [Nielson Exhibits 1, 2 and 3] reflect: “I have resided at the YFZ Ranch, located at 2420 
County  Road 300,  Eldorado,  Schleicher  County,  Texas since  2004 and since  that  time,  this  has  been my sole 
residence. My home was one of the buildings searched by law enforcement officers in April of 2008; and from that 
where numerous items were seized...My home contained all of my personal belongings; including my clothing, 
household goods, computer equipment, storage devices, documents, and other personal possessions…In addition to 
me being a longtime member of the FLDS Church, I am also an officer of the church. For the last six years, I have 
held the position of First Counselor in the Quorum of the First Presidency. In this position, I have decision making 
authority on behalf of the Church and its members and I maintain an office at the YFZ Ranch, which was also 
subjected to a search by law enforcement officers, pursuant to the search warrants issued by this Court...Many items 
were seized at the location that have a direct bearing upon me and contain information about me or are under my 
control. These items include documents, storage devices, computers, religious records, books, and various papers.” 
Merril Leroy Jessop’s affidavits [MLJessop 1 and 2] reflect: “I resided on the YFZ Ranch in Schleicher County, 
Texas on April 3, 2008 and on April 6, 2008, when law enforcement officers and agents of the State of Texas entered 
the YFZ Ranch, located at 2420 County Road 300 (Rudd Road), Eldorado, Texas, 76936, and searched. The search 
included my personal belongings, including clothing, my furniture, my household goods, my personal possessions, 
my books, my photographs, my records, cameras, my computers, my computer equipment, my computer storage 
devices, cameras, my vehicle, evidence and my papers...I have been a member of the Fundamentalist Latter Day 
Saints (FLDS) Church all of my life. Beginning April 3 and April 6, 2008, and continuing for several days, law 
enforcement officers and agents of the State of Texas entered various Buildings, Outbuildings, Church buildings, 
including the Temple and the Temple Annex, Bishop’s Office, Bishop’s Scribe, and the Big House, on the YFZ 
Ranch, and seized computers, computer equipment, computer storage devices, religious records, papers, documents, 
books,  cameras, my vehicle, and other items containing information about me. I was the victim of the unlawful 
entry on to the YFZ Ranch, located at  2420 County Road 300 (Rudd Road),  Eldorado, Texas,  76936, and the 
searches incident thereto on the YFZ Ranch that began on April 3 and April 6, 2008, and that resulted in the seizure 
of  evidence and other  items containing information  about me.”  Michael Emack’s affidavits  [DMack 1 and 2] 
reflect: “I resided in a home on the YFZ Ranch, 2420 County Road 300 (Rudd Road),in Schleicher County, Texas on 
April 3 and April 6, 2008, law enforcement officers and agents of the State of Texas entered the Ranch, and searched 
homes and buildings there...My home was entered and searched by law enforcement officers and agents of the State 
of Texas on those dates and afterward. My home contained my personal belongings, including my clothing, my 
furniture,  my household goods, my personal possessions, my books, my photographs,  my records,  cameras,  my 
computers, my computer equipment, my computer storage devices, and my personal documents. Numerous items 
belonging to me were seized from my home during these searches, including my photographs, my computers, my 
computer equipment, my computer storage devices, and my papers. I was the victim of the unlawful entry into, and 
searches of, and seizures from my residence on the YFZ Ranch that began on April 3 and April 6, 2008....I have 
been a member of the Fundamentalist Latter Day Saints (FLDS) Church all my life.”  Leroy Steed’s affidavits 
[Steed Exhibits 1, 2 and 3] reflect: “I resided in a home on the YFZ Ranch, 2420 County Road 300 (Rudd Road),in 
Schleicher County, Texas on April 3 and April 6, 2008, law enforcement officers and agents of the State of Texas 
entered  the  Ranch,  and  searched  homes  and  buildings  there...My  home  was  entered  and  searched  by  law 
enforcement officers and agents of the State of Texas on those dates and afterward. My home contained my personal 
belongings, including my clothing, my furniture,  my household goods, my personal possessions, my books, my 
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As the Texas Court of Criminal Appeals has made clear: 

“A  person  normally  exhibits  an  actual,  subjective  expectation  of  privacy  in  their 
residence,  and  society  is  prepared  to  recognize  this  expectation  as  objectively 
reasonable.” McNairy v. State, 835 S.W.2d 101, 106 (Tex.Crim.App. 199123

Other Texas courts have conferred standing on an unregistered hotel guest, where that 

individual was legitimately in the room with the registered guest’s permission.  Wilson v. State,  

98 S.W.2d 265, 269 (Tex.App.—Houston,  2003) [“We believe the rationale behind Minnesota v.  

photographs, my records, cameras, my computers, my computer equipment, my computer storage devices, and my 
personal documents. Numerous items belonging to me were seized from my home during these searches, including 
my photographs, my computers, my computer equipment, my computer storage devices, and my papers. I was the 
victim of the unlawful entry into, and searches of, and seizures from my residence on the YFZ Ranch that began on 
April 3 and April 6, 2008.”  I have been a member of the Fundamentalist Latter Day Saints (FLDS) Church all my 
life.”  Allen Keate’s affidavit [Keate 1] reflects: “I resided in a home on the YFZ Ranch, 2420 County Road 300 
(Rudd Road),in Schleicher County, Texas on April 3 and April 6, 2008, law enforcement officers and agents of the 
State of Texas entered the Ranch, and searched homes and buildings there. My home was entered and searched by 
law enforcement officers and agents of the State of Texas on those dates and afterward. My home contained my 
personal belongings, including my clothing, my furniture, my household goods, my personal possessions, my books, 
my photographs, my records, cameras, my computers, my computer equipment, my computer storage devices, and 
my personal  documents.  Numerous items belonging  to  me were  seized  from my home during these  searches, 
including my photographs, my computers, my computer equipment, my computer storage devices, and my papers. I 
was the victim of the unlawful entry into, and searches of, and seizures from my residence on the YFZ Ranch that 
began on April 3 and April 6, 2008.” Lehi Barlow Jeffs’ affidavits [LBarlow 1 and 2] reflects: “I resided on the 
YFZ Ranch in Schleicher County, Texas on April 3, 2008 and on April 6, 2008, when law enforcement officers and 
agents of the State of Texas entered the YFZ Ranch, located at 2420 County Road 300 (Rudd Road), Eldorado, 
Texas, 76936, and searched. The search included my personal  belongings, including clothing, my furniture, my 
household goods, my personal possessions, my books, my photographs, my records, cameras, my computers, my 
computer equipment, my computer storage devices, cameras, my vehicle, evidence and my papers...I have been a 
member of the Fundamentalist Latter Day Saints (FLDS) Church all my life.” Keith William Dutson, Jr.’s affidavit 
reflects: “On April 3, I Keith William Dutson, Jr resided on the property located at 2420 County Road 300 (Rudd 
Road), Eldorado, Texas, 76936.” Abram Harker Jeffs’s affidavit [AHJeffs 1] reflects: “On April 3, I Abram Harker 
Jeffs, resided on the property located at 2420 County Road 300 (Rudd Road), Eldorado, Texas, 76936.” Raymond 
Merril Jessop’s affidavits [RJessop 1, 2, 4, and 5] reflect: “On April 3, 2008, I  resided on the property located at 
2420 County Road 300 (Rudd Road), in Schleicher County, Texas when law enforcement officers and agents of the 
State of Texas entered the YFZ Ranch, and searched...My personal belongings, including my clothing, my furniture, 
my household goods, my personal possessions, my books, my photographs, my records, cameras, my computers, my 
computer equipment, my computer storage devices, and my personal documents, were all located on these premises. 
Numerous items belonging to me were seized from my home during these searches; including my photographs, my 
computers, my computer equipment, my computer storage devices, and my papers....I have been a member of the 
Fundamentalist Latter Day Saints (FLDS) Church all my life.” Keith Dutson, Jr.’s affidavit [Dutson 1, which was 
offered at Vol. 2, p. 54 and admitted at Vol. 2, p. 56 but inadvertently omitted from the record] reflects: “I resided 
with my family on the property located at the YFZ Ranch 2420 county Road 300 (Rudd Road), Eldorado, Texas 
76936.”
23 Texas Appellate Courts have as well noted that:

“[O]nce it is established that a defendant resided in a residence, then that defendant has, in the absence of 
contrary proof, a reasonable expectation of privacy in the residence.”  Sanders v. State, 2001 WL 985110 
(Tex.App.—Dallas,  2001).

Again,  in  Meja v.  State, 761 S.W.2d 35 (Tex. App—Houston,  1988) the court held that  the defendant had  a 
reasonable expectation of privacy in the searched premises based upon the fact that in her plea she stated that she 
was “living at” the particular residence searched.
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Olson24 compels the conclusion that an overnight guest of a registered hotel guest shares the 

registered guest’s reasonable expectation of privacy in the room.”]  Some Courts have gone so 

far as to confer standing on a homeless person whose residence consisted of a “cardboard box, 

State v. Mooney, 588 A.2d 145 (Conn.S.Ct. 1991), and the United States Supreme Court refused 

to overturn same.  Connecticut v. Mooney, 502 U.S. 919 (1991), cert. denied.

Here,  the  uncontroverted  evidence  is  that  each  of  these  Defendants  “resided”  at  the 

searched premises at the time of the search.  Whatever evidence the State offered with regard to 

title  ownership25 or  tax  records,  no  evidence  was  offered  to  dispute  that  these  Defendants 

“resided”  at  the  searched  premises.   Moreover,  undersigned  counsel  could  not  locate,  and 

opposing counsel has cited no case to suggest that one does not have standing to contest the 

search of their own residence.

With respect to Frederick Merril Jessop the evidence is even more compelling.26  In his 

sworn affidavit in support of the requested search warrant herein, Texas Ranger Brooks Long 

swore to this Honorable Court that  Defendant Jessop “resides at,” is “in charge and control…” 

of, is “the point of contact,” and “the authority” for the entire 1,600 acre community. 

“2.   Said suspected place and premises are in charge and 
controlled…by Frederick Merril Jessop dob 12/27/1935…”
“Affiant has personally spoken with Frederick Merril Jessop, who 
identified himself as the point of contact to law enforcement involving any 
requests or need from the YFZ Ranch….Affiant has personally observed 
other persons at the YFZ Ranch seek authorization from Frederick Merril 
Jessop to respond to questions from law enforcement and other government 

24 495 U.S. 91 (1990).
25 As the Court in Dawson v. State, noted:

“The Fourth Amendment does not shield only those who have title to the premises. One with a possessory 
interest and those legitimately on the premises may have standing to assert Fourth Amendment rights.” 
Dawson v. State, 868 S.W.2d 363, 367 (Tex.App.—Dallas, 2003).

26 The  testimony and  evidence  adduced  at  the  hearing  clearly  demonstrated  Frederick  Merril  Jessop’s  right  to 
“control” these premises, to “exclude others,” that he took “normal precautions customarily taken by those seeking 
privacy,” and that his claim of privacy is “consistent with historical notions of privacy.”  See: Calloway v. State, 743 
S.W. 645, 651 (Tex.Crim.App. 1988);  Granados v. State, 85 S.W.3d 217, 223 (Tex.Crim.App. 2002);  Dawson v.  
State, 868 S.W.2d 363, 367 (Tex.App.—Dallas, 1993) [One who lawfully “controls property will in all likelihood 
have a legitimate expectation of privacy by virtue of the right to exclude others.”]  
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officials.  Frederick Merril Jessop advised Affiant that Frederick Merril 
Jessop resides at the Suspected Place and Premises and has presented 
himself to Affiant as the authority at the Suspected place and premises.” 
(emphasis added) [Affidavit For Search and Arrest Warrant No. M-08-001 
S, Defendants’ Exhibit 1]27

 

At the hearing on the Motion to Suppress, Ranger Long testified that Merril Jessop “was 

the person in authority on those premises” [Vol. 2, p. 36], “in charge of the ranch.”  [Vol. 2, p. 

40].28  Moreover, Long testified that Merril Jessop would have been the person who had “the 

right to exclude people” from the searched premises. [Vol. 2, p. 35]  That if law enforcement 

“needed anything” Merril Jessop was “the go-to guy with respect to this premises” [Vol. 2, p. 

36], and “the person in control who could give you access.” [Vol. 2, p. 40].

Prior to the hearing on the Motion to Suppress, Defendant Frederick Merril Jessop filed a 

“Memorandum of Standing,” asserting that  “[a]t the time of the search complained of herein, 

Defendant Frederick Merril Jessop resided and continues to maintain a residence on the searched 

premises known as the YFZ Ranch community, where he keeps his clothing, papers and other 

personal effects. Moreover, Defendant Jessop was and continues to be a faithful member of the 

Fundamentalist  Church  of  Jesus  Christ  of  Latter  Day  Saints  (“Church”),  and  serves  in  a 

leadership role in that Church as the Bishop of the “Texas Stake” of FLDS, which includes the 

Temple. Temple annex and other structures dedicated to the exercise of his religion, all located 

on the YFZ Ranch community.  See: Memorandum of Standing [Frederick Merril Jessop], at p. 

7.

More importantly, Ranger Long testified at the hearing that “Merril Jessop resides” at the 

searched premises. [Vol. 2, p. 37,  p. 39, and p. 44].  Long testified that at that time he swore to 

the affidavit before this Court he “believed that to be true,” and that he “still believe[s] that to be 

27 While the State objected to Defendant’s use of their sworn affidavit to support standing, Texas courts have been 
quick to recognize that:

“Although the State, in its brief, strongly opposes Sander’s use of its affidavit to prove residency, it cites no 
authority for the proposition that he may not do so.  It further cites no authority for the proposition that the 
sworn affidavit,  admitted into evidence,  may not stand as proof of Sander’s residency in  the searched 
premises.  We therefore conclude that Sanders has, thanks to the officer’s affidavit introduced by the State, 
met his burden to show standing.”  (emphasis in original) Sanders v. State, 2001 WL 985110 (Tex.App.—
Dallas,  2001).

28 Again, Texas Ranger Long acknowledged that the searched premises were “in charge of and controlled by Merril 
Jessop,”  [Vol. 2, p. 35], that Merril Jessop was the “contact for communication,” that he “was the leader of the 
ranch.” [Vol. 2, p. 35]
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true today.” [Vol. 2, p. 37]29  While Ranger Long may not have known what the “basis” of Merril 

Jessop’s  “authority”  was,  or  in  whose  name  the  property  was  listed  on  the  tax  roles,  the 

suggestion that Merril Jessop’s claim to privacy on the ranch was not “consistent with historical 

notions of privacy” is ludicrous.

DEFENDANTS EXHIBITED A “SUBJECTIVE EXPECTATION OF PRIVACY”

The YFZ Ranch Community exhibited every known manifestation normally associated 

with precautions customarily taken to preserve one’s privacy.  Ranger Long testified that the 

YFZ Ranch Community had a  “locked gate” [Vol. 2, p. 26], with a large “fence” and “barbed 

wire” [Vol. 2, p. 27] surrounding the property.  It had what Ranger Long described as a “guard 

house” with “observation points.” [Vol. 2, p. 27]  Moreover, Long acknowledged that generally 

there was no “public access.” [Vol. 2, p. 27]

In fact, when Ranger Long was asked: “other than having a locked gate, a fence with 

barbed  wire,  a  manned  guard  house,  observation  posts,  refusing  public  access,  excluding 

outsiders,  other than that…what  conceivably can someone do to  exhibit  that  they wanted to 

maintain privacy?” he suggested that “[t]hey could have covered it with a tarp.” [Vol. 2, p. 39].

Q:  ...[O]ther  than  having  a  locked  gate,  a  fence  with 
barbed  wire,  a  manned  guard  house,  observation  posts, 
refusing  public  access,  excluding  outsiders,  other  than 
that...what conceivably can someone do to exhibit that they 
wanted to maintain privacy?
A:   They could have covered it with a tarp.
Q:   [A] 1700-acre tarp?
A:    Possibly.  Those folks are quite industrious.  [Vol. 
2, p.].

29 When asked, Schleicher County Tax Assessor, Jani Mitchell testified that:

 
Q. ...Mrs. Mitchell.  How did you arrange to have these visits and 
trips to the YFZ Ranch, how did that happen?  
A. We would call and make a request to come out and visit. 
Q. Who would you make that request to? 
A. Merril Jessop...
Q. Every time you went out there, was there a pre- 
cleared visit with Merril Jessop? 
A. Yes.  [Vol. 11, p. 101]
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SOCIETY IS WILLING TO ACCEPT SUCH EXPECTATION AS REASONABLE

As  the Court of Criminal Appeals has recognized, not only does one normally have a 

subjective expectation of privacy in one’s home or residence, “society is prepared to recognize 

this expectation as objectively reasonable.” McNairy v. State, 835 S.W.2d 101, 106 

(Tex.Crim.App. 1991).  As set out above, these Defendants could hardly be expected to do any 

more to exhibit and insure those expectations.

EACH DEFENDANT, AS MEMBERS OF THE FLDS CHURCH,
HAVE STANDING TO COMPLAIN OF THE SEARCH OF THEIR TEMPLE AND 

SEIZURE OF PRIVATE AND SACRED RECORDS OF SAID CHURCH

Additionally, the Texas Religious Freedom Act, § 110.001 et seq, Texas Civil Practice 

and Remedies Code expressly  provides affirmative statutory protections against State actions 

which encroach upon the free exercise of an individual’s religion.  The Act provides that, when 

the State puts a substantial burden upon a person’s free exercise of religion, it may serve as a 

defense in any judicial proceeding,  See §§ 110.004 and 110.011, Tex. Civ. Prac. & Rem Code, 

and that individual practicing members of that religion have standing in judicial proceedings to 

assert these rights.  The Act expressly provides that:

“A person whose  free  exercise  of  religion  has  been substantially  burdened in 
violation of Section 110.003 may assert that violation as a defense in a judicial or 
administrative proceeding without regard to whether the proceeding is brought in 
the name of the state or by any other person.”
Tex. Civ. Prac. & Rem Code § 110.004.  

And, in Section 110.003(b)(2), the statute requires that the act of a State agency – which 

should include the State’s acts in searching Church premises and the seizure of Church property 
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– must be conducted in “the least restrictive means of furthering that interest.”30

For each of these Defendants---who work in the lay and/or priesthood leadership of the 

FLDS community---the dissemination of confidential Church records substantially burdens their 

free exercise of religion in two closely related ways.  First, it prevents these Defendants from 

doing something their  religion commands:  seeking,  receiving,  and providing guidance  to the 

other  members  of  their  community  in  connection  with  their  temporal  and  spiritual  needs. 

Second, dissemination of the information in certain sacred Church documents is flatly contrary to 

Church doctrine, which prohibits disclosure of such information to nonbelievers.    

As members of the Church, Defendants sincerely believe in the following tenets of the 

FLDS religion.  See: Tex. Civ. Code Title V, § 110.01(a) (1) (affording statutory protection to 

free exercise substantially motivated by sincerely held religious beliefs).  Under the FLDS’s “law 

of consecration,” the faithful consecrate all of their property, time, talents and energies to the 

Church, and in return receive from the Church according to their “just wants and needs.”  The 

determination of “just wants and needs” involves both temporal and spiritual considerations that 

require close and confidential communications among priesthood leaders and members.  

Another tenet of the faith is “continuing revelation,” which entails seeking and receiving, 

through their ordained priesthood leaders, inspiration and guidance in all of their spiritual and 

temporal  endeavors.   To an even greater  extent  than “confessions” or other communications 

protected by the clergy-penitent privilege,  seeking and receiving “continuing revelation” also 

requires close and confidential communications.

Defendants cannot freely exercise their religion if the State continues to retain and/or 

utilize these religious documents in these proceedings.  Moreover, the seizure of these sacred 

30 The onslaught of an entire village by 60 to 70 armed and armored, military equipped law enforcement personnel 
hardly qualifies as “the least restrictive means.”
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religious  records  violated  the  law of  the  United  States  and  the  State  of  Texas,  namely  the 

Religious Freedom Restoration Acts.  The documents at issue include confidential records, such 

as instructions and revelations from the Prophet, whom the faithful believe to be divinely called 

to communicate God’s will to them.  The dissemination of those instructions and revelations in 

the course of these proceedings and/or to the public at large not only desecrates the divine, but 

also renders impossible the confidential communication of God’s will among the faithful and has 

a chilling effect on the seeking and receiving of guidance in temporal and spiritual matters.  The 

documents also include financial records that have a direct bearing on religious practice.  These 

records are essential to ascertaining, providing for and tracking Church members’ “just wants 

and needs” under the “law of consecration.”  Every aspect of FLDS members’ particular lifestyle 

depends on confidential communications, and the religious practices of the FLDS faithful are 

severely burdened when the promise of trust and confidentiality is shattered by sacred Church 

records falling into the hands of unbelievers and being disseminated in these proceedings or to 

the public at large.

The  Texas  Religious  Freedom  Act  (TRFA)  prohibits  the  State  from  substantially 

burdening these Defendants’ free exercise of religion, unless they can carry an extraordinarily 

heavy burden.  Because these Defendants have established that dissemination of the documents 

is  substantially  burdening  their  religious  practices,  the  State  can  only  satisfy  TRFA  by 

demonstrating that (1) “the application of the burden to the [Defendants] . . . is in furtherance of 

a compelling governmental  interest” and (2) “is the least restrictive means of furthering that 

interest.”  Tex. Civ. Code Title V, § 110.03(a) & (b).  The Supreme Court has explained that this 

two-part test “is the most demanding test known to constitutional law.”  City of Boerne v. Flores, 

521 U.S. 507, 534 (1997).31  Indeed, the Supreme Court has held that compelling interests are 

31 In City of Boerne, the Supreme Court held that the Religious Freedom Restoration Act---a federal statute 
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“interests of the highest order.”  Wisconsin v. Yoder, 406 U.S. 205, 215 (1972).  see also Sherbert  

v. Verner, 374 U.S. 398, 406 (1963) (describing compelling interests as “paramount interests”) 

(quoting Thomas v. Collins, 323 U.S. 516, 530 (1945)). 32  

The State cannot demonstrate that they are furthering any interest of the highest order by 

utilizing and retaining the information in these religious documents that FLDS doctrine holds 

must be kept within the Church.  Even if the State could somehow demonstrate that they have a 

compelling interest in utilizing some of the documents in these proceedings or disclosing some 

of their contents, the Court would have to ensure that any disclosure was the least restrictive 

method of furthering that interest and that any information and/or documents not essential to 

such  compelling  interest  were  returned  and  protected  from  disclosure.   That  would  entail 

carefully crafting an order suppressing and ordering the return of any material not essential to the 

State’s  legitimate  and compelling  interest  in  these  causes,  if  any,  and  a  protective  order  to 

narrowly limit the use and disclosure of the content of any documents necessary to the States’ 

prosecutions in these respective causes.

In short, Defendants have met their burden of establishing a reasonable expectation of 

privacy in the searched premises.

REASONS THIS MOTION SHOULD BE GRANTED

which adopted the compelling interest/least restrictive means test---was unconstitutional as applied to the states.  A 
number of states, including Texas, revived that “most demanding test” by enacting religious freedom statutes of their  
own. 

32 These cases set the standard under TRFA, which states that “[i]n determining whether an interest is a 
compelling governmental interest . . . a court shall give weight to the interpretation of the compelling interest test in 
federal  case  law  relating  to  the  free  exercise  of  religion  clause  of  the  First  Amendment  of  the  United  States 
Constitution.”  Tex. Civ. Code Title V, § 110.01(b). 
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Late in the afternoon of April 3, 2008, this Honorable Court issued two orders resulting in 

the entry and search of the Ranch Community.  It is important to analyze the chronology of these 

events and the roles various State agencies played in that scenario.

WHICH “HAT” WERE THE OFFICERS WEARING?

From the outset, both this Court and undersigned counsel were sensitive to the fact that 

the particular authority under which the searching officers were acting at a given time might be 

critical to the outcome of the Motion to Suppress.  At an early hearing relating to the initial entry 

and search of these premises, the Court admonished counsel:

“THE COURT: What I would really like for you to focus on, 
and this is something that we need to address is, there 
were two orders to law enforcement issued that day.
MR. GOLDSTEIN: That’s correct.
THE  COURT:  So  at  some  point  in  time  we  have  to 
differentiate what action, what hat, so to speak, they were 
wearing  at  the  time  that  they  did  certain  actions  out 
there.
MR. GOLDSTEIN: That’s correct.
THE COURT: ...I need you to help me focus with regard to 
your assertion of this right.” [Transcript of April 9, 2008 
hearing in Cause Nos. M-08-001-S and M-08-002-S, at p. 26]

At the hearing on this Motion, undersigned counsel called the Court’s attention to the 

Court’s previously expressed concerns,33 noting:

“MR. GOLDSTEIN: ...[I]t will be critical to know under what 
capacity they were acting at a given time, because it is my 
understanding that [Ranger Long and other Rangers] followed 
the CPS officers into the premises...they were providing 
security...And he was standing outside...[when] one of the 
CPS  workers  came  in...and  says:  look  we’ve  got  some 
underage  females  and  we  rummaged  through  some  students 
records  we’ve  got   some  indication  of  female  underage 
pregnancies and multiple marriages.  And at that point I 
believe  the  response  by  Ranger...Long  was:  look...this 
wasn’t our plan. And...two: I haven’t even started with my 

33 In fact, at the hearing on this Motion, Counsel quoted the Court’s language from that previous proceeding on April 
9, 2008 hearing.  See: Vol. 7, pp. 66-8.
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search  yet.   I’m  here  provid[ing]  security  for  ya’ll.” 
(emphasis supplied) [Vol. 7, pp. 66-8]

TWO SEPARATE ORDERS AUTHORIZED ENTRY OF SAME PREMISES 

At approximately 5:50PM in the evening of April 3rd this Court issued a search warrant 

[No, M-08-001-S, Defendant’s Exhibit 1] based upon the affidavit of Texas Ranger Brooks Long, 

seeking  authority  to  search  the  entire  1,600  acre  Ranch  Community.   Moments  later,  at 

approximately 6:00PM, this Court issued a second order to the Texas Department of Family and 

Protective Services [CPS], authorizing entry and access to that same property, the “home at YFZ 

Ranch, Eldorado, Texas 76936”  [See: Petition for Orders in Aid of Investigation, Affidavit in 

Support  of  Petition  in  Aid  of  Investigation,  and  Order  for  Investigation  of  Child  Abuse. 

[Defendant’s Exhibit 27]

The law enforcement Search and Arrest Warrant, No. M-08-001-S [Defendants’ Exhibit 

1], commands that the officers arrest a particular individual by the name of “Dale Barlow, date of 

birth 11/06/1957," locate “identify and photograph Sarah Jessop, date of birth January 13, 1992,” 

and to  search  for  marriage  and birth  records  relating  to  both individuals.   In  particular,  the 

affiant, Texas Ranger Brooks Long, alleged that he believed that the “felony criminal offense of 

sexual assault of a child” occurred at the “Suspected Place and Premises,” and that both “the 

victim of the crime, SARAH JESSOP” and the perpetrator, “DALE BARLOW” were “currently 

located at the Suspected Place and Premises.” [See: Affidavit for Search and Arrest Warrant No. 

M-08-001 S, Defendants’ Exhibit 1,  p. 3].

As probable cause to support such assertions,  the affiant, Texas Ranger Brooks Long 

alleges in his affidavit that the “Crisis Hotline” at the  New Bridge Family Shelter in San Angelo 

had received “multiple calls” on March 29 and March 30, 2008, ranging in duration from “brief 

duration” to “approximately one hour in duration” from a caller claiming to be a “sixteen years 

17



old, pregnant” child by the name of  “Sarah Jessop” (maiden name) or “Sarah Barlow,” with a 

“date of birth of January 13, 1992."  The affiant further stated that the caller claimed that she had 

“an eight month old baby,” and that the father was “Dale Barlow [who] is physically as well as 

sexually abusive toward her,” stating that the perpetrator, Dale Barlow was “currently located at 

the Suspected Place and Premises” sought to be searched.  [See: Affidavit for Search and Arrest 

Warrant No. M-08-001 S, Defendants’ Exhibit 1,  pp. 2-3].34

The  second  order,  entered  10  minutes  later,  was  based  upon  essentially  the  same 

information, and sought to authorize Child Protective Services to “enter the home,” described as 

the YFZ Ranch in order “to have investigatory access to the following [two] children:…SARAH 

JESSOP a/k/a SARAH BARLOW” and her alleged child, “BABY GIRL JESSOP a/k/a BABY 

GIRL BARLOW.”

Defendants’ Motion sought to challenge both of these orders.  At pages 17 through 19 of 

their Motion to Suppress Defendant’s complained that “[o]n the same date as the initial Search 

and Arrest Warrant, April 3, 2008, Texas Department of Family Protective Services filed with 

this Honorable Court a Petition for Orders in Aid of Investigation,” which contained intentional 

and material false allegations.  Again, at the hearing on this Motion, counsel repeatedly noted 

that:

MR.  GOLDSTEIN:  Well,  let  me  make  myself  clear.  In  our 
motion to suppress...we include not just the omissions by 
this  officer  [Texas  Ranger  Long]  in  the  criminal  search 
warrant, but the actual affirmative misstatement in the CPS 
[Petition]. And...I would suggest that  Gates says you've 
got  to  have...the  same  requirements  of  [the]  Fourth 
Amendment that you have for any other[search]. You have to 
meet the same probable cause. And if it is true, that the 
evidence is obtained under [that] hat,... because you were 
concerned about it a year ago and I was concerned about it, 

34 As it turns out, the calls were a hoax.  The alleged 16-year-old, abused, pregnant mother, was a  single, childless, 
33-year-old African American calling from Colorado Springs who had been convicted of, was awaiting trial on, and 
had similar investigations in some 10 different jurisdictions.  The alleged abusive “husband,” Dale Evans Barlow 
had never been to Texas, much less the YFZ Ranch Community.
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too. If they were to obtain the initial evidence under the 
hat of CPS and these Rangers then go in, based upon what 
they learned from CPS, and that was illegally seized, then 
it undermines the entire process. That's why the search got 
expanded  is  because  before  they  [law  enforcement]  even 
begin their search, the CPS is gathering all this evidence. 
That's...why it's terribly important to us...Your Honor.” 
[Vol. 7, pp. 76-7] 

RELIANCE UPON NON-EXISTENT ORDER

At the hearing it became clear that CPS officials had represented to law enforcement that 

they had obtained an order from this Court authorizing their agency, with the assistance of law 

enforcement, to “interview all of the young females between the ages of 7 and 17” located at the 

Ranch Community.  It was pursuant to, and relying upon that purported authority, that the small 

group of Texas Rangers first entered the Ranch Community to provide “security” for the CPS 

workers conducting their interviews of young females late into the night of April 3 and early 

morning hours of April 4, 2008.  In fact, no such order was ever entered by this Court.  

At the hearing,  Ranger Long testified that he believed CPS had a “separate order” to 

interview “females  between  7  and  17.”   [Vol.  8,  p.53]   As  Long  was  leaving  this  Court’s 

chambers, after obtaining the law enforcement Search and Arrest Warrant on April 3, 2008, he 

encountered Child Protective Service’s attorney, Dan Edwards, who advised Long that CPS was 

obtaining an order from the Judge to “interview all the young females between the ages of 7 and 

17.”

Q.  (MR.  GOLDSTEIN)  Quoting  from  your  report,...as  you 
exited the Judge's chambers...Attorneys for CPS were in the 
hall. Attorney Dan Edwards advised [you] that CPS was in 
the process of requesting an order from Judge Walther in 
authorizing CPS to interview young females at the ranch; is 
that correct? 
A. That's correct...

Q.  You...provide  that  subsequently,  approximately  12 
officers entered the ranch with four CPS investigators who 
had  obtained  a  separate  order  from  Judge  Walther  in 
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interviewing females from ages 7 to 17 who reside inside 
the ranch. 
A. Yes. 
Q.  Interviews  of  young  YFZ  Ranch  females  were  conducted 
inside the ranch by CPS investigators. 
A. That's correct. 
Q. Was it your understanding...that you had been told they 
[CPS] were going to get  an order to interview the young 
females between the ages of 7 and 17; is that correct? 
A. Yes.
Q. The CPS? 
A. Yes.  (emphasis supplied) [Vol. 7, pp. 64-6]

Again Texas Ranger Long reiterated:

Q.  (MR.  GOLDSTEIN)  Shortly  after  you  walked  out  of  the 
Court's chambers on April 3rd, 2008, were you told by an 
attorney,...Dan Edwards for CPS, that he was going to seek 
an  order to interview young females at the ranch between 
the ages of 7 and 17? 
A. Yes...
Q. ...And was it your understanding at that time that in 
fact CPS had a valid order from Judge Walthers to interview 
all the young females at the ranch between the ages of 7 
and 17? 
A. Yes. 
Q. And did you believe that you were providing security for 
those, when you initially entered, that you were assisting 
them and -- ...
A. No, that is what I chose to do. 
Q. All right. (emphasis supplied) [Vol. 7, pp. 78-9]

Ranger Long also testified that at the gate when they advised Merril Jessop “why [they] 

were there,” they also advised him that CPS had an additional order from the Judge authorizing 

the interviews of females from 7 to 17 in reference to Sarah Jessop Barlow.” [Vol. 7, pp. 70 – 80] 

Again, during those interviews in late evening of April 3rd, or early morning hours of April 4th 

Ranger Long was approached by a Dr. Barlow who complained that the so-called “interviews” of 

all the young females between the ages of 7 and 17 was “not consistent with the search warrant,” 

to which Long replied “That’s right because they have a separate Court order by the Judge to 

interview these females.”  [Vol. 7, p. 97]
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BRING ALL YOUR YOUNG FEMALES BETWEEN THE AGES OF 7 AND 17

Angie  Voss,  the  Program  Director  for  Child  Protective  Services  [Vol.  11,  p.  8] 

acknowledged that she had directed the FLDS members “to bring young females between the 

ages of 7 and 17."

A. (Reading)  Question:  Did you specifically say 
who you wanted to interview?  
Answer:  Yes, Ma'am. 
Question:  Who did you ask for? 
Answer:  I asked for all girls age 17 and 
younger. [Vol. 11, p. 13]...

Q. All right.  So, it wasn't just 17 year olds, 
there were some young girls there, some young girls 
between the ages of 7 and 17; is that a fair statement? 
A. Yes, sir. [Vol. 11, p. 20]...

Q. (By Mr. Goldstein)  Do you know why else they would do 
that [bring all the 7 to 17 year old females]? 
A. I asked them to. 
Q. To bring girls, young girls, between the ages of 7 and 
17?  That's all I am asking.  
A. I asked. 
Q. To bring young females between the ages of 7 and 17, yes 
or no? 
A. Yes.  
Q. Thank you.  [Vol. 11, p. 23]

This, despite the limited authority granted by the order signed by this Honorable Court 

“to  have  investigatory  access  to  the  following  children:…SARAH  JESSOP  a/k/a  SARAH 

BARLOW”  and  her  alleged  child,  “BABY GIRL JESSOP a/k/a  BABY GIRL BARLOW.” 

[Defendants’ Exhibit 27]

Moreover, the interrogation of “all the young girls between the age of 7 and 17” was not 

just to  gain information about the individual who had given her name as Sarah, but the CPS 

workers were also “asking about other things,”  in order to “assess all the children[‘s]” safety 

and care.35

35 CPS’ initial concern was that there were several girls living at the Ranch Community where the caller was said to 

be living.   Vol. 11,  p. 11, l. 18 -24 and  p. 12, l. 18 – 23.

A. (Reading)  "Question:  Okay.  When this report came in, were there 
concerns about whether or not this investigation could be handled by 
one investigator? 
Answer:  Yes, Ma'am. 
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Question:  And you were only asking about Sarah, or were 
you asking about other things, too?
Answer:   Other  things,  too.   We  were  doing  an 
investigation.
Question:  Your intake was about one girl, correct? 
Answer:  Yes, Ma'am. 
Question:  Okay.  Why were you asking about 
other things?
Answer:  Part of the CPS investigation process is to assess 
all the children in the home safety and care so we did 
standard interviews."  (emphasis supplied) [Vol. 11, p. 13 
– 14]

Interestingly,  Ms. Voss testified that  she felt  uncomfortable  with all  the FLDS “men” 

around the doors “videotaping” the interrogation of these young girls.  [Vol. 11, p. 19].  Why 

would it seem unusual or frightening for fathers, friends or family members to be concerned 

about all their young girls being brought to a small schoolroom in the middle of the night to be 

interrogated without the presence of their parents?

“TRUCKLOADS” OF YOUNG FEMALES

In fact,  Ranger Grigsby, who was part of a contingent of Texas Rangers providing “a 

security  element”  to  the  group  of  CPS  supervisors  at  the  small  schoolhouse,  described  the 

spectacle of watching literally “truckloads” of young females between the ages of 7 and 17 being 

brought in for “inspection and identification.”  [Vol. 10, pp. 133-5]

A.  I  watched  them  bring  them  into  the  school  for  the 
interviews...I  couldn't  see  and  I  couldn't  hear  actual 
interviews taking place. I simply watched the truckloads of 
females get brought into the school and watched them go 
through the -- the building doors...
Q. Was it obvious to you that these truck -- truckloads of 
females were young females approximately between the ages 
of 7 and 17? 
A. I would say that's an accurate statement, sir. (emphasis 

Question:  Why was that a concern? 
Answer:  The concern(s) were that there were several girls living at 
the ranch where this young lady was said to be living as well.  [Vol. 
11, p. 11]

A problem created and exacerbated by treating the entire 1,600 acre Ranch Community and all of the separate 

residences  and  families  located  there  as  a  single  “household,”  a  concept  which  even  the  Chairperson  of  CPS 

acknowledged was “a bit of a stretch.”  [Testimony of Chairperson Heiligenstein, Defendants’ Exhibit 33, p. 27]

22



supplied) [Vol. 10, p. 135]

Is it  any wonder that male FLDS members began to drive around the community and 

engage in “counter-surveillance”  when the young females  were “brought in” to the schoolhouse 

by the truckload in the middle of the night and early hours of the morning.  [Vol. 10, p. 182]. 

Q. Isn't it reasonable to think that they were watching, as 
you  described  it,  truckloads  of  their  children,  young 
females  from  7  to  17,  being  loaded  and  brought  to  and 
dropped off at a location in a schoolhouse where they were 
interrogated  by  somebody  that  you  couldn't  see  and  they 
couldn't see? 
A. That wasn't the only thing that they were 
watching. That was one of the things that they were 
watching.  [Vol. 10, p. 188]

THE “PLAN”

Ranger  Long’s “plan” was to  assist  and provide security  for CPS workers,  who they 

believed to have an order to round up and interrogate all the young females between the ages of 7 

and 17.

“[Ranger Long] We had a plan to go in there with CPS 
because they had a separate order and we felt like the 
interviews of the females between 7 and 17 with reference 
to Sarah was probably more prudent than us going house-to-
house...” [Vol. 8, p. 53]36

Ranger Long’s Investigative Report reflects that:

“The plan was for a limited number of officers to enter the 
ranch  with  female  CPS  investigators,  who  would  then 
interview the young YFZ Ranch females as required by their 
court order.”  Defendant’s Exhibit 13, p. 000057.

INITIAL SEARCH WAS BY CPS WORKERS

36 [Ranger Long] ...And we felt based on the time of night and for safety 
and security reasons...that it was probably a good idea to let CPS talk 
to these females in order that they can continue the investigation into 
Sarah Jessop Barlow without going home to home, residence to residence, 
at night, looking for these people. That was a game plan that we set 
into place, because we felt it was reasonable, it was less intrusive. 
(emphasis supplied) [Vol. 7, p. 80]
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It is clear from the testimony at the hearing that the law enforcement officers intended to 

provide security for the CPS workers and await the outcome of  their interviews with all of the 

“young females between the ages of 7 and 17,” before initiating any search for the “caller.” 

Ranger  Long  testified  that  the  law  enforcement  officers’ initial  entry  onto  the  premises  at 

approximately 9:00PM in the evening of April 3, 2008 was to provide security for the female 

CPS investigators, and that by the “the early morning hours” of the next day, April 4, 2008, when 

he was advised that CPS wanted to remove some 18 young females from the premises, that 

Ranger Long acknowledged the officers had still “not conducted their search for the caller.” [Vol. 

10 , p 84]

Q.  That  is...in  the  early  morning  hours  of  4/04/2008...
[y]ou were approached...by Angie Voss...? 
A. That's correct. 
Q. [Who advised] that she had obtained an order from Judge 
Walther on the removal of 18 females between the ages of 7 
and 17 from the ranch; is that correct? 
A. That's correct. 
Q. And then you...advised Voss that this was not in the 
original plan -- 
A. Yes. 
Q. -- correct? 
A. Yes. 
Q. And then you said...that the officers had not conducted 
their search for the caller. 
A. Right...
Q.  In  the  early  morning  hours  of  Friday...,  April  4th, 
2008, you say you told Angie Voss, the CPS worker, that the 
officers had not conducted their search for the caller. 
A. That's right. 
Q. And that was the truth when you told her that? 
A. Yes. 
Q. And that was the truth when you put it in your 
report? 
A. Yes. 
Q. And the next paragraph of your report says 
officers  continue to conduct security for the female CPS 
investigators; is that correct? 
A. Yes. 
Q. So that...was true when you made that statement; is that 
correct? 
A. Yes. 
Q. That you were providing security for the female 
CPS workers? 
A. Yes. 
Q. And that...when you told her, you meant it, you had not 
conducted your search yet for the caller. 
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A. That's right.  (emphasis supplied)[Vol. 10, pp. 83-5] 

Similarly, in Ranger Long’s Investigative report he states:

“Subsequently [sometime after the ‘early morning hours of 
04-04-2008’] Ranger LONG was advised by VOSS that she had 
obtained an order from Judge WALTHER on the removal of 18 
females between the ages of seven and seventeen from the 
ranch.  Ranger Long advised VOSS that this was not in the 
original plan and that the officers had not conduced their 
search for the caller.”  Defendant’s Exhibit 13, p. 000060.

CPS BEGAN SEARCHING THE GIRLS’ “JOURNALS”
AND CONDUCTING “INTERVIEWS” OF THE YOUNG FEMALES

With the Texas Rangers providing security, the CPS workers not only began interrogating 

the “truckloads” of young females, but also commenced searching and reading “journals that 

[they] found in the girls’ desks” at the schoolhouse.  [Vol. 11, pp. 23-4]

Q. (By Mr. Goldstein)  I show you what has been marked as 
Defendant's Exhibit 38.37  Do you recognize the individuals 
in this photograph? 
A. Yes,  sir...This  looks  like  a  picture  of  myself  and 
another CPS investigator sitting on the floor in what looks 
like one of the classrooms and it looks like we are reading 
from one of the journals that we found in the girls’ desks. 
(emphasis supplied) [Vol. 11, pp. 23 – 24]38

Ranger Long testified that:

Q.  And  before  that...you  make  the  statement:  Voss  had 
located multiple handwritten journals from the classrooms 
that identified students, their fathers and their multiple 
mothers.  Voss  and  the  caseworkers  were  able  to  obtain 
information  from  the  journals  that  Voss  advised  [me]...
[s]howed evidence of multiple wives and comments made about 
underage mothers and their daily activities at the ranch; 
is that correct? 

37 Defendant’s Exhibit 38 was admitted [Vol. 11, p. 35] and then retained by the Court.
38 As counsel pointed out, one need not remove a “journal” to search same:

MR. GOLDSTEIN:  Just so everybody understands...my point...that if it 
were true that Ranger Long testified that Ms. Voss came to him and 
said, ‘We have found evidence of…too many wives and underage marriages 
from journals,’ that there is more than one way to search something, 
and my point was [that a search may consist of more than] physically 
removing anything and all I wanted to show is, yeah, but you read some 
stuff.  [Vol. 11, p. 31] 
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A. Yes. [Vol. 7, p. 96]

Sheriff Doran described the law enforcement search as “Phase II,” testifying that it was 

“based on evidence that was located on the property during the initial  assistance with Child 

Protective Services.”  [Vol. 7, p. 96]

Q.  [of  Sheriff  Doran]   And  with  respect  to  another 
statement  in  that  same…article…[i]t  says,  ‘Phase  II…The 
second search warrant was by the Texas Rangers based on 
evidence  that  was  located  on  the  property  during  the 
initial  assistance  with  Child  Protective  Services.’   Do 
your remember that statement.
A. I believe so.
Q. All right.  And that was true when you made it?
A. I believe that to be correct.
Q. And you learned nothing since then to dissuade you from 
that belief?
A. Correct.  [Vol. 9, p. 194]

CPS THEN ADVISED LAW ENFORCEMENT
OF THE FRUITS OF THEIR SEARCHES AND INTERVIEWS

Prior  to  beginning  their  search  for  the  caller  the  next  morning,  the  law  enforcement 

agents were receiving information from CPS regarding underage and multiple marriages that 

CPS  workers  had  gleaned  from their  searches  of  “journals”  and  interrogation  of  the  young 

females brought to the schoolhouse.

Q. Was there  evidence received from the Child Protective 
Services of underage brides? 
A. Yes. 
Q. And at what point did you receive that evidence, what 
time? 
A. Well, that would have been early, early morning 04/04. 
Q. How early? 
A. Sir? 
Q. How early? Sorry. Approximately what time? 
A. Between the hours of 12:30, throughout the evening, 3:00 
-- 2:00, 3:00, 4:00, 5:00 in morning...they're conducting 
interviews...And  I'm  being  told  information from  the 
investigator...about  what  they're  hearing  and  about  what 
these girls are saying. 
Q. Is that the first night you're there on the 
premises? 
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A. Yes...
A. We arrived 04/03 with the search warrant. 
Q. Right. 
A. We entered the ranch gate at 9:03 PM. 
Q. Right. And they began their interviews at what 
time? 
A. Approximately 9:45. 
Q.  All  right.  And  you  provided  security for  them 
Until...you had removed the [young females] sometime on the 
morning of April 4th, that Friday; is that correct? 
A. Yes. 
Q. And your house-to-house search didn't begin until after 
that time; is that correct? 
A. That's correct.
Q. When Angie Voss  came  and  told  you:  We...got  a  court 
order to remove some of these individuals. That would have 
been  very  early  in  the  morning,  that  is  12:30  or 
thereabouts of April 4th, Friday morning? 
A. It would have been after 12:30. 
Q. But let's say before 3:00? 
A. Yes. 
Q. And at that point you remarked to her: One, this isn't 
part  of  our  plan...and,  two,  we  haven't  even  begun  our 
search for the caller. That was your statement to her -- 
A. Yes. 
Q.  --  is  that  correct?  That  would  have  been  sometime 
between 12:30 AM on Friday...April 4th until sometime when 
the children first were removed on Friday, at some point, 
before, I guess, 12:00 [Noon]? 
A. Yes, sir.  (emphasis supplied) [Vol. 7, pp. 89 – 91]

Thus,  it  was  not  until  the  next  morning,39 after  the  CPS  workers  had  searched  the 

schoolhouse, read the girls’ personal “journals,” interviewed  many of the “truckloads” of young 

females,  and  advised  law  enforcement  that  they  had  uncovered  evidence  of  underage  and 

multiple brides that the officers began their search for the “caller.” These revelations changed the 

entire focus and scope of the ensuing search.

CPS PETITION CONTAINED MATERIAL AND INTENTIONAL FALSEHOODS

39 Texas Ranger Kemp testified that it  was not until  the next morning, April 4, 2008, that the law enforcement 
officers actually began their search for the caller.

Q. Okay. And what time did you actually begin doing your door-to-door 
search?
A. I believe not until the next day, the 4th of April.  [Vol. 10, p.10]
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Child Protective Services Attorney, Daniel Edwards testified that he prepared and signed 

a Petition for Orders in Aid of Investigation, seeking an ex parte order to permit “an authorized 

representative of the Department entrance to the home at YFZ Ranch, Eldorado, TX 76936 and 

to have immediate access ” to two named children.  [See: Defendants’ Exhibit 27]

Q. ...[D]oes that appear to be the Petition, Affidavit and 
Order  entered  in  aid  of  investigation  for  a  CPS 
investigation involving the YFZ Ranch Community back 
on April 3, 2008? 
A. Yes, sir. [Vol. 11, p. 39]...
Q. (By  Mr.  Goldstein)...is  this  your  signature  where  it 
says Daniel...Edwards"? 
A. Yes, sir.  [Vol. 11, p, 40]...
Q. (By Mr. Goldstein)  Is that your signature on 
Page 3 of Defendant's Exhibit 27? 
A. Yes, sir.  [Vol. 11, p. 41]

Based upon that pleading and the attached affidavit, Attorney Edwards obtained an order 

from this  Court  permitting  “immediate…investigatory  access to  the  children’s  home at  YFZ 

Ranch…and to have investigatory access” to the two named children.40

Q. And did you participate in the obtaining of an 
Order in Aid of Investigation in Cause Number 2778 in 
this court back on April 3, of 2008? 
A. I participated in getting an Order in Aid of 
Investigation...  [Vol. 11, p.37]

Nowhere does that order, nor any other order of record, authorize CPS to enter the Ranch 

Community and direct that “all young females between the ages of 7 and 17” be brought by the 

“truckload” to be interviewed without their parents.   CPS agents and their  lawyer’s repeated 

assertions to law enforcement that they had obtained such an order from this Honorable Court 

appear to have been fabricated from the whole cloth.41

MATERIAL MISREPRESENTATION

40 The order specifically provides for investigatory access only to “SARAH JESSOP” and her alleged daughter, 
“BABY GIRL JESSOP.”
41 One can only assume that this notion of an order to round up all the 7 to 17 year old young females originated 
with CPS attorney Daniel Edwards, as he is the one who first advises Ranger Long of same, prior to entering this  
Court’s chambers to obtain the Order in Aid of Investigation.
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Child Protective Services Attorney Edwards testified that he was well aware of the Texas 

statutory requirement under Art. 261.303 of the Texas Family Code, that a prerequisite for the 

entry of a court order mandating immediate access and entry to a child’s home is that the agency 

be refused access to the child or their home.42  Knowing of this requirement Attorney Edwards 

testified at the hearing that he included in his Petition for Investigation the express representation 

that his agency had been refused access to these children, and that same was “more particularly” 

set out in the CPS affidavit attached to his Petition.  Attorney Edwards was fully aware of the 

fact that there was no such representation in the affidavit attached to his Petition, and, perhaps 

more importantly, that no such prior refusal had, in fact, taken place.

Q. ...Calling your attention on Page 2 of 
Defendant's Exhibit 27, Paragraph 2.2, it says, 
"As more particularly shown in the attached affidavit, 
the Department has attempted to make a thorough 
investigation of the report, but cannot obtain admission to 
the  home  or  school,  or  access  to  the  children,  or 
cooperation of the parents or others responsible for the 
care of the children."  Did you include that Paragraph 2.2 
in Defendant's Exhibit 27, which you filed with this Court? 
A. Yes, sir, It’s in there.  [Vol. 11, pp. 40-1]...
Q. (By Mr. Goldstein)  Is it a true statement, as 
set out in Paragraph 2.2, as more particularly shown in the 
attached affidavit, "The Department has attempted to make a 
thorough  investigation  of  the  report  but  cannot  obtain 
admission to the home or school, or access to the children, 
or cooperation of the others responsible for the care of 
the children"; is that anywhere in the affidavit attached 
to this? 
A. No, sir.  [Vol. 11, p. 48] 43

In fact, neither Texas Child Protective Services, nor any other law enforcement agency 

had been denied access or refused admittance to the YFZ Ranch Community, and contrary to the 

42 Q. [GOLDSTEIN]...By the way, are you aware of Article 261.303 of the 
Texas Family Code? 
A.  [ATTORNEY EDWARDS] Yes, sir. 
Q. [GOLDSTEIN]  And  there  is  a  provision  there  that  deals  with 
incidences  where...the  CPS,  Child  Protective  Services,  is  refused 
admittance to a home or school, or cooperation of the parent, or others 
responsible (person) or access to the children; is that correct?
A. [ATTORNEY EDWARDS] Yes, sir.  [Vol. 11, p. 41]

43 As the record reflects, CPS, through its counsel, successfully restricted inquiry into their actions by repeatedly 
asserting their statutory privileges [both “attorney-client” and R. 503, Tex.R.E.].  [See: Vol. 11, pp.40, 42, 44-6]  In 
particular, this Court sustained the Agency’s objection to the question “Is that a true statement, that the Department 
has attempted to make, as shown in the affidavit, the Department has attempted to make a thorough investigation of 
the report?” because “it was not based upon the documentary evidence.”  [Vol. 11, pp. 46-7] 
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recitation in the Child Protective Services Petition, the affidavit in support of same does not 

suggest  any  such  thing.   [See: Affidavit  in  Support  of  Petition  in  Aid  of  Investigation, 

Defendants’ Exhibit 27].

For example, Schleicher County Tax Appraiser Jani Mitchell testified that she had been to  

the Ranch Community,  accompanied by Sheriff  Doran,  less than a week before the raid,  on 

March 26, 2008.  [Vol. 11, pp. 99 – 100]  Sheriff Doran had been to the YFZ Ranch Community 

“more than 20 times” before the warrant was sought, [Vol. 9, p. 27], and “[m]ost of the time,” 

Merril would call the Sheriff and invite him to come out to the Ranch.  [Vol. 9, p. 28] 44  Sheriff 

Doran described the FLDS “people as awesome,” [Vol. 9, p. 33], and “docile.”  [Vol. 9, p. 83 and 

Vol. 7, p. 121] 

Despite the fact that Defendants had complained in their Motion to Suppress that the CPS 

had lied to this Court about being refused access to these two children or their  homes [See: 

Motion to Suppress, at pp. 17-8]45, the State put on no evidence nor do they claim that CPS had 

attempted to make any contact with the Ranch Community, much less been refused access to 

their homes or children.  Moreover, contrary to the affirmative assertion in the agency’s pleading,  

the attached affidavit does not even suggest same.  And the attorney making such claim in order 

to obtain this Court’s authority admitted as much.

CHILD PROTECTIVE ORDER MUST COMPLY WITH SAME FOURTH 
AMENDMENT REQUIREMENTS AS LAW ENFORCEMENT WARRANT

In a case involving a Houston, Texas family and this same State Agency, the Fifth Circuit 

recently held that “it is well established…that the Fourth Amendment regulates social workers’ 

civil  investigation,”  just  as  much  as  a  general  criminal  investigation.  See:  Gates  v.  Tex.  

Department of Protective and Regulatory Services, 537 F.3d 404, 420 (5th Cir. 2008).  In Gates, 

the Fifth Circuit Court of Appeals held that:

44 Sheriff  Doran testified that  he  had  Merril  Jessop’s  cellular  telephone number  and  had  called  Mr.  Jessop  on 
numerous occasions prior to the raid.  [Vol. 9, pp. 59 -60]  In fact the only time anyone could ever recall being told 
“no” was on one occasion when the Serif inquired whether an “Ora Steed” was on the property, and when they were 
advised that she was not there, the matters was dropped.  [Vol. 9, pp. 31-3]
45 Additionally, counsel argued the matter extensively to the Court at the outset of the hearing.  [Vol. 2, pp. 91-6]
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“We begin by noting that  it  is  well  established  in  this  circuit  that  the  Fourth 
Amendment regulates social workers’ civil investigations.  Roe v. Tex. Dep’t of  
Protective  &  Regulatory  Servs.,  299  F.3d  395,  401  (5th Cir.  2002);  See  also 
Wooley, 211 F.3d at 925 (stating that Fourth Amendment standards apply in both 
criminal  and  civil  contexts).   Therefore  we  will  apply  the  typical  Fourth 
Amendment  standards  in  assessing  the  [State’s]  conduct.”  Gates  v.  Tex.  
Department of Protective and Regulatory Services, 537 F.3d, at p. 420.

In Gates, as here, “[t]he purpose of TDPR’s entry into the…home—the investigation of 

possible child abuse—was closely tied with law enforcement for the same reasons articulated in 

Roe.”46  And, as the Court in Gates noted: “Indeed, law enforcement personnel accompanied the 

TDPR’s employees into the home.”  Gates v.  Tex.  Department  of  Protective and Regulatory  

Services, 537 F.3d 404 (5th Cir. 2008).  Here, the connection between the “social workers” and 

the criminal investigation was even more compelling.  Here, it was the law enforcement officers’ 

express “plan” to forgo their law enforcement search for the caller, and instead simply provide 

“security”  for  the  CPS  workers  enforcing  their  “separate  order”  to  interview all  the  young 

“females between 7 and 17,” [See: Vol. 7, pp. 80 and 89 – 90, and Vol. 8, p. 53], thereby reaping 

the benefits of the Protective Services’ illegal foraging and interrogations.

OVERBREADTH

The  officials’  very  first  request  of  the  residents  upon  obtaining  entry  into  their 

community, was to direct that all young females between the ages of seven and seventeen be 

rounded up for interviews.  The very idea of entering a community or neighborhood, consisting 

of at  least  19 separate  homes and hundreds of residents and demanding that  “truckloads” of 

children be brought to a schoolhouse for interrogation in the middle of the night is abhorrent to a 

46 “In  Roe,… we noted that Texas law requires TDPRS to notify law enforcement of all child abuse reports.  See 
TEX. FAM.CODE ANN. § 261.105(b).   Further,  Texas law also requires TDPRS and local law enforcement to 
conduct a joint investigation when a report alleges that the child is at risk of immediate physical or sexual abuse.  Id.  
§ 261.301(f).  Given that the social worker’s search in Roe was ‘intimately intertwined with law enforcement, we 
concluded that the special needs doctrine could not apply.”  Gates, 537 F.3d, at 423.
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free society.47  Such conduct is not consistent with a search for one16-year-old, pregnant mother, 

nor  does  same  comport  with  the  “particularity”  requirements  of  the  Fourth  Amendment’s 

Warrant and Probable Cause clauses.

Such a “round up all the usual suspects” mentality has been roundly condemned by the 

United States Supreme Court,  See: Davis v. Mississippi, 394 U.S. 721 (1969) where the Court 

held  that  rounding  up  “at  least  24  Negro  youths,”  briefly  questioning  them  and  obtaining 

“identifying information” (fingerprints), looking for a match to latent prints lifted from a white 

rape  victim’s  windowsill,  violated  the  Fourth  Amendment,  warranting  suppression  of  any 

evidence obtain by exploitation of that illegal detention.  As the Supreme Court reasoned:

“True, fingerprints can be distinguished from statements given during detention. 
They  can  also  be  distinguished  from  articles  taken  from  a  [detainee’s] 
possession…But  all  three  have  the  decisive  common  characteristic  of  being 
something  of  evidentiary  value  which  the  public  authorities  have  caused  an 
arrested person to yield to them during illegal detention.  If one such product of 
illegal detention is proscribed, by the same token all should be proscribed.” Davis 
v. Mississippi, 394 U.S., at p. 724.

Ten years later, the Supreme Court, made clear that the fact that there was no warrant 

involved in Davis is not controlling.  In Ybarra v. Illinois, 444 U.S. v. 85 (1979), the Court made 

clear that individualized probable cause was required to search patrons at a bar, the premises of 

which was being searched pursuant to a warrant.  In other words, in order to search or seize an 

individual  merely  present  on  a  “compact”48 premises,  there  must  be  probable  cause 

“particularized” as to that individual.

Neither  the  officers’ entry  onto  these  premises  nor  the  mandated  “interviews”  of  all 

young females between the ages of seven to seventeen, can be salvaged under the guise of any 

47 Imagine if authorities simply entered the barrios of one of our cities, demanding to “interview” all the children, 
based  upon the  unsubstantiated  claim  by  a  prankster  that  there  was  an  abused  child  somewhere  amongst  the 
neighborhoods’ homes, no matter how modest they may be.
48 Premises being searched pursuant to a search warrant. Ybarra v. Illinois, 444 U.S. v. 85 (1979)
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general community or child caretaking concept, in light of the Fifth Circuit’s recent opinion in 

Gates, holding that such child protective orders must comport to the same Fourth Amendment 

requirements as criminal investigation search warrants, particularly when, as here, the efforts of 

the  social  workers  and  criminal  law  enforcement  officers  was  so  inextricably  intertwined. 

Moreover, here, not only did the Child Protective Services inexplicably claim to posses an order 

directing the wholesale interrogation of hundreds of children from numerous residences, they 

intentionally misled this Honorable  Court,  representing that they had been previously denied 

access to these premises and children.  A fact both relevant and material to any Order in Aid of 

Investigation entered in such a case.

TREATED ENTIRE COMMUNITY AS ONE “HOUSEHOLD”

Child Protective Services has acknowledged that they treated the entire 1,600 acre Ranch 

Community,  with  all  the  separate  residences  and  some  468  children  as  one  “household,”  a 

proposition that even the Chair of that Agency found hard to swallow.

Chairman  Rose:  But the difference  here  is  you  define 

household as the entire [1,600 acre] compound; right?

Commissioner Heilginstein:  You know, we did.  And I know 

you can...analyze that...and you know, can you say that 439 

children make a household?  I understand that that’s a bit 

of a stretch.”  (emphasis supplied) [Testimony before Texas 

House of Representatives, Defendant’s Exhibit 33, p. 27

In a similar vein, Ranger Long testified that he felt law enforcement’s Search and Arrest 

Warrant gave him and fellow officers the authority to search “all  1,700 acres...including any 

individual residences,” [Vol. 8, p. 16], knowing there were more than nineteen separate homes 

[Vol. 7, pp. 130-1], and without regard to the fact that the warrant gave the officers no guidance 
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as to any specific place or structure.

Q. You [Ranger Long] have indicated previously [that] you 
felt that the warrant gave you permission to search the 
entire premises, is that correct, all 1700 acres? 
A. Yes. 
Q. Including any individual residence? 
A. Yes. 
Q. Did you feel that the warrant gave you any 
guidance as to any specific place that you were supposed to 
search? 
A. No.  [Vol. 8, p. 16]

The PowerPoint presentation [See: Defendant’s Exhibit 37] put on by Ranger Grigsby at 

the Operational Briefing conducted the afternoon of the raid “shows mobile homes” [Vol. 10, p. 

144] and the numerous “residences” [Vol. 10,  p. 149]49 located at the YFZ Ranch Community.50

Speaking to this very issue in a related civil case, the Third Court of Appeals noted in In 

re  Steed, 2008  WL  2132014  (Tex.App.  –  Austin,  2008)  that  treating  this  entire  Ranch 

Community,  divided  as  it  is  into  separate  family  groups  and  separate  residences,  as  one 

“household” is both legally and factually untenable.

“The notion that the entire ranch community constitutes a ‘household’ as contemplated by  
section 262.201 and justifies removing all children from the ranch community if there 
even is one incident of suspected child sexual abuse is contrary to the evidence.  The 
Department’s  witnesses  acknowledged  that  the  ranch  community  was  divided  into 
separate family groups and separate households.  While there was evidence that the living 
arrangements  on the ranch are more communal  than  most  typical  neighborhoods,  the 
evidence was not legally or factually sufficient to support a theory that the entire ranch 
was a ‘household’ under section 262.201.”  In re Steed, Supra, at fn. 10.

TRUE PURPOSE OF RAID

From 2004, when the FLDS first  arrived at  the Ranch Community in El  Dorado, its 

members had come under increased law enforcement scrutiny.

49 Overhead views of the many residences located within the Ranch Community can be viewed on PowerPoint slides 
Defendant’s  Exhibits  37(4),  (8),  (9),  (10),  (11),  (12), (13),  and (14),  and are even labeled “Residences” on the 
PowerPoint slide in Defendant’s Exhibits 37 (4). 
50 Although Ranger Grigsby testified that officers typically attach a photo of the premises sought to be searched to 
the warrant to assist the issuing court [Vol. 10, pp. 166-7], and although the officers had numerous aerial and other 
photographs of this 1,700 acre “premises,” the officers did not provide this Court with any of those photographs “so 
the Judge could see the magnitude of the area they were going to search.”  [Vol. 10, p. 167]
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Sheriff  Doran  testified  that  “as  soon as  the  FLDS moved to  [his]  county” he  began 

communicating with law enforcement agencies in Arizona and Utah and attending frequent law 

enforcement “Summits” in those states dealing with the FLDS.

Q. As soon as the FLDS moved to your county, you began 
communicating  with  different  law  enforcement  agencies  in 
Arizona and Utah, did you not?
A. Correct.
Q.  You  attended  –  annually  you  attended  law  enforcement 
summits in those states to learn more about the FLDS, did 
you not?...
A. It could be every six months to a year...
Q. ...And during those summits, you would meet people in 
Arizona and Utah in law enforcement who had experience in 
dealing with the FLDS in...those states, did you not?
A. Correct.
Q. You met Sheriff Kirk Smith, who is Sheriff of Washington 
County, Utah, in St. George, did you not?
A. Correct...
Q. Tom Sheehan was the Sheriff of Mohave County [Arizona], 
was he not?
A. Correct...
Q.  Exchanged  information  with  both  Sheriff  Smith  and 
[Sheriff] Sheehan frequently, didn’t you?
A.  At  those  meetings  we...did  have  networking  of 
information.
Q. And you made other contacts in law enforcement, didn’t 
you?
A. I did.  [Vol. 9, pp. 61-2]

At the  Operational  Briefing  for  the  raiding officers  just  prior  to  seeking the  warrant 

herein , the first paragraph of the first slide containing text in the PowerPoint presentation states:

“The Ranch was settled by members of the FLDS Church who 
left  Hildale,  Utah  and  Colorado  City,  Arizona  under 
increasing scrutiny from the media, anti-polygamy activists 
and  law enforcement officials.”  [Defendants’ Exhibit 37, 
p.2]

Ranger Long testified that he had read news stories about Warren Jeffs, polygamy and the 

FLDS.

Q. In fact, over the years there have been several 
newspaper articles about the prophet, Warren Jeffs, 
right? 
A. That's right. 
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Q. There are actually many stories about FLDS 
having multiple wives, correct? 
A. Yes. 
Q. That is not anything that you can't find just 
by going on any search on the internet, correct?
A. That's probably correct.” [Vol. 8, p. 40]

Sheriff Doran testified that Flora Jessop had held press conferences making allegations 

against this group that law enforcement had attempted to verify, but “it just didn’t match up.”

Now, Flora Jessop has made allegations that you've 
investigated in the past and found...not to be true, 
correct?
A. Correct...I don't recall specifically back in 2004 all 
the instances that was looked out.
Q. Well, there's been several, hasn't there?
A. There's been some.” [Vol. 9, pp. 168-9]

At one point, shortly after the FLDS had arrived in Eldorado in 2004, Sheriff Doran and 

Ranger Long even paid the group a visit at the Ranch Community, giving them a copy of the 

2004 edition of Texas Penal Code with the Bigamy and Sexual Assault provisions “flagged” with 

sticky tabs “and “because of all the problems that had existed in the other states with this group 

we wanted them to be sure that they were aware of what our laws were”.

A:   Approximately  March  24th of  ’04,  myself  and  Sheriff 
Doran go out to the ranch gate and try to establish a line 
of communication with the folks out there. A gentleman by 
the name of Ernie Jessop eventually met us. He identified 
himself as a point of contact, and we introduced ourselves 
and  that  we  wanted  him  to  know  who  we  were,  what  we 
represented, and we also provided Mr. Jessop with a copy of 
the Texas Penal Code. 
Q:  Now, Ranger Long, why did you provide him a copy with 
Texas Penal Code?
A:  Because of all the problems that had existed in the 
other states with this group, we wanted them to be sure 
that they were aware of what our laws were.
Q:  Did you flag any particular areas of the Texas law for 
their consideration?
A: Yes.
Q: What did you flag?
A: Sticky notes were placed on the section for bigamy and 
sexual assault of a child. [Vol. 8, pp.74-75]

36



“You went out there with a Penal Code, correct?
A: Yes.
Q: In fact, you said it was your idea, correct?
A: Yes.
Q: And in that book, it was the 2004 edition of the Penal 
Code that you handed to the leaders of the YFZ Ranch; is 
that correct?
A: I believe so.
Q: And you told them – In fact, you say on your notes here 
that  you  tabbed  the  pages  related  to  bigamy  and  sexual 
assault, correct
A: I believe so, yes, sir.” [Vol. 8, p.160]51

Given  this  background,  it  is  no  surprise  that  these  officers  had  wanted  for  years  to 

conduct just this sort of unlimited, general search of the entire ranch, obtaining access to all of 

the children.  For example, in contacting Homeland Security in order to secure the airspace over 

and around the Ranch and Eldorado, Texas,  prior to seeking the warrant herein, the officers 

stated that they wished to close “the approach of the YFZ Ranch and entry onto the facility to 

check  the  safety  of juveniles  at  the  Ranch  and check evidence  of  any  crimes  against  the  

children  present.”52 (emphasis  supplied)  [Ranger  Aaron  Grigsby’s  Report  of  Investigation, 

Defendants’ Exhibit  35]  In short the officers  were making plans,  not to seek evidence of a 

specific crime against a particular individual child (i.e. “Sarah Barlow”), but rather to “check 

evidence of any crime against the children present.53

The Sheriff’s Captain of Tom Green County, Steve Mild, testified that prior to the raid he 

was  told that  the  “purpose of  the  operation  was  to  bring  20  to  25 children”  off  the  Ranch 

51 Ranger Long testified that what he had learned about this group from Sheriff Doran had prompted him to take 
them a copy of the Penal Code at their first meeting in 2004.  [Vol.  8, pp. 138-9]
52 Ranger Grigsby’s report reflects:  “At approximately 2:15pm [April 3, 2008], law enforcement agencies from the 
area massed for the operational briefing involving the approach of the YFZ Ranch and entry onto the facility to 
check the safety of the juveniles at the ranch and check for evidence of any crimes against the children present.” 
[Defendants’ Exhibit 35, ¶ 1.4]
53 In 2004, when the YFZ community was first established, Texas law provided that a 14-year-old could legally 
marry in this state with parental consent.  However, in direct response to the FLDS community in Eldorado, the 
area’s  State  Representative  sponsored  legislation  in  2005 (with  the  Texas,  Arizona  and  Utah  law enforcement 
officials testifying before his committee) raising the age for marriage to 16, raising the punishment for and changing 
the definition of Bigamy, while increasing the residency requirement for holding public office.  See: Senate Bill 6 
(2005) and House Bill 3006.
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Community property.

Q. With respect to at least what you were told was the 
purpose of this search, did they tell you what they were 
going to do or what they anticipated might be done? 
A. It is best I recall, the purpose of the operation was to 
go on to the YFZ Ranch and to bring out 20 to 25 children 
that were there. (emphasis supplied)[Vol. 11, p. 110]

 Q. (By  Mr.  Goldstein)...  The  briefing  on  Thursday, 
sometime around or after 2:00 on the afternoon of Thursday, 
April 3rd, does that change your recollection that you were 
told that one of the things you would be doing would be 
taking 20 to 25 children off of the property?  
A. The best way I can answer that is that at some point in 
time early on, whether it was at this briefing or whether 
it was with my initial meeting with Sheriff Doran, I was 
told that the operation was -- the purpose of the operation 
was to remove 20 to 25 children from the ranch.  [Vol. 11, 
p. 117]

More importantly, Captain Mild was told this fact (that their true purpose for entering the 

Ranch Community was to remove 20 to 25 children) prior to the warrant even being sought.

 
Q. And you said either at this briefing, which would have 
been on Thursday, April 3rd, or your initial discussions 
with Sheriff Doran.  When would they have been? 
A. That would have been on the Wednesday morning... 
Q. Before the warrant was issued and executed?
A. That is correct. [Vol. 11, p. 117]

Similarly, the Chief of Child Protective Services testified before the Texas House that 

there was no way they entered the Ranch Community with this kind of force, “just for one case.” 

(emphasis supplied) [Testimony before Texas House of Representatives, Defendants’ Exhibit 33, 

pp. 10-1]

Representative  Legler:  ...“How  many  CPS  Special  Agents 
involved ...on that initial walk in.
Commissioner Heilginstein: ... I need to just confer with 
my staff again... I want to say about ten
Unidentified Speaker:   (Inaudible.)
Commissioner  Heilginstein:   Sixteen?   My  staff  has 
corrected  me;  16...  And  my  staff...signal  me  if  I  get 
anything wrong here.
Unidentified Speaker:  Four special investigators.
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Commissioner  Heilginstein:   Oh,  and  four  special 
investigators....CPS  has  special  investigators,  who  are 
individuals with law enforcement background.” you say that 
439 children make a household?  I understand that that’s a 
bit  of  a  stretch.”   [Testimony  before  Texas  House  of 
Representatives, Defendant’s Exhibit 33, pp. 10–1]

Representative Legler: ...[I]f its just for the one…case, 
you would not have four special key supervisors.
Commissioner Heilginstien:  No.
Representative Legler:  10 workers., would you?
Commissioner  Heilginstein:   No.  No.  absolutely  not.” 
(emphasis  supplied)  [Testimony  before  Texas  House  of 
Representatives, Defendant’s Exhibit 33,p. 13]

LAW ENFORCMENT SEARCHES

Late in the afternoon of April 3, 2008, and continuing into the early morning hours of 

April 4, 2008, some 60 to 70 law enforcement officers,54 accompanied by heavily armed and 

armored, military clad and equipped individuals55 surrounded the community known as the YFZ 

Ranch,56 complete  with  snipers,57 a  tank-like,  armored  personnel  carrier58 and  “SWAT 

TEAMS.”59 

In  addition  to  the  military  equipped  and  armed  law  enforcement  and  equipment 

surrounding the community, the officers had taken overhead surveillance pictures, “developed air 

support,” “contact[ed] the Federal Aviation Administration (FAA) to request a ‘no fly’ zone to 

54 See: Testimony of  Ranger Long.  [Vol.  7,  p.94]  Long testified that  there were over  150 officers “from the 
beginning to the end of this operation.”  [Vol. 7, p. 94]
55 See: photographs.  [Defendants’ Exhibits 23 - 26]
56 Ranger Long testified that the 60 to 70 officers positioned themselves “around the perimeter of the ranch fences.” 
[Vol. 8, p. 15, and See: Vol. 7, p. 94, and See: Vol. 10, p. 179]]

Q. And so...these officers, some of whom are depicted in Defendant's 
Exhibit 23, 24, 25 and 26, those and other of the sixty to seventy 
officers were 
surrounding the perimeter and did not enter the premises at that time; 
is that correct? 
A. Correct. (emphasis supplied) [Vol. 8, p. 15]

57 See: Photograph. [Defendants’ Exhibit 26]
58 See: Photograph. [Defendants’ Exhibit s 23 and 25]
59 [Vol. 8, p. 10]
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allow immediate access for law enforcement aircraft to the area,” had set up a “command post 

(CP) area at a US Air Force radar facility approximately a mile and a half away from the YFZ 

Ranch,” complete with “an unmanned aerial surveillance vehicle (UAV) [which]was used by the 

command post in an attempt to gain an over-watch of operations.”60  

First thing in the morning of  April 3, 2008, prior to seeking the search warrant herein 

[Vol. 10, p. 124], Texas Rangers made arrangements with U.S. Customs and  Homeland Security 

to develop “air support” for their planned activities, including contacting the FAA to establish a 

“no-fly” zone over the property to allow “law enforcement aircraft” unfettered access over the 

area.61

Q. (MR. GOLDSTEIN) Ranger Grigsby, in your report...[y]ou 
indicate...that on April 3rd, 2008,Ranger Grigsby drove to 
the airport in San Angelo and worked with U.S. Customs and 
Border  Protection,  Department  of  Homeland  Security  to 
develop air support for any planned activities conducted by 
law enforcement, including contacting the Federal Aviation 
Administration, FAA, to request a no-fly zone to allow 
immediate access for law enforcement aircraft to the 
area; is that correct? 
A. Yes, sir.  [Vol. 10, p. 123-4]

The Rangers set up “perimeter security, gate security and roadblocks.”  [Vol.  10, p. 179]. 

Other officers arranged for a “communications van,” set up “fuel generators,” prearranged for the 

“Salvation Army...to feed law enforcement,” [Vol. 9, pp. 52-3],  

Ranger Grigsby, an experienced law officer, testified that this was the “most massive  

undertaking as  far  as  having  to  execute  a…warrant  or  search  for  a  person  that  I’ve  ever 

encountered.” (emphasis supplied) [Vol. 10, p. 183]

All of this preparation, amassing such an impressive armada of equipment and troops, all 

to allegedly look for one man (an alleged abuser), one young female (the alleged victim), and her 

baby.  All of this, despite the fact that when briefing the raid team on the background of FLDS 

60 [DPS Sgt. Aaron Grigsby’s Report of Investigation, Defendants’ Exhibit 35]

61 Ranger Grigsby had been requested to go to the San Angelo airport to coordinate their efforts with the Federal 
Agencies and the FAA the night before, on April 2, 2008.
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earlier in the day, Schleicher County Sheriff David Doran62 advised the assembled officers that 

these were “docile,” peaceful people and that he had never “had any violence out there…never 

seen any weapons displayed on the property.”  In fact, Ranger Long stated that he had “[n]ever 

had any problems with Mr. [Merril] Jessop being a gracious host,” [Interview of Brooks Long, 

Defendants’ Exhibit 11 (2), p. 52], and before approaching the Ranch gate, Sheriff Doran is heard 

on his tape recording “My gut feeling is, they’ll coop[erate] if she’s there, they will cooperate, I 

really feel like it, and they’ll hand her over.”63

DALE BARLOW WAS NOT AT THE YFZ RANCH COMMUNITY

After obtaining the warrant, but before entering the property the officers were advised by 

telephone that Dale Evans Barlow was not on the property.64  [Vol. 9, p. 131]

OFFICERS ADVISED THERE WAS NO SARAH JESSOP BARLOW

When the officers arrived at the gate and inquired about “Sarah Jessop Barlow” a 16-

year-old with an infant child, they were promptly advised that there was no such person at the 

YFZ Ranch Community and that no one had ever heard of such a person.

Ranger  Long  testified  that  that  when  he  inquired,  Merril  Jessop  advised  him  that 

“[t]here’s nobody on this property named Sarah Barlow or Dale Barlow.”  [Vol. 7, p. 105]

Q. ...[Y]ou remember...Merril telling you “There’s nobody 
on this property named Sarah Barlow or Dale Barlow.  It’s 

62 When it  came to the FLDS and the YFZ Ranch Community,  the Sheriff was acknowledged to  be  the most 
knowledgeable. [Vol. 7, p. 121]  As Ranger Long put it, “Sheriff Doran is an expert…he’s a walking encyclopedia 
in my opinion on the FLDS.”  (emphasis supplied) [Defendants’ Exhibit 11 (2), p. 52]
63 Sheriff Doran’s “Gate Tapes.” [Defendants’ Exhibit 11 (14), p. 29]
64 Ranger Long stated that:

BL: I believe Sheriff Doran was contacted telephonically and advised 
that Dale Barlow was in Arizona.
ML: Did he relay that information to you before entry onto the Ranch?
BL: yes.  [Interview of Brooks Long, Defendants’ Exhibit 11 (18), p. 
17]
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one of Flora Jessop’s hoaxes, Sheriff.”  Do you remember 
Merril telling you that?
A. Yes, I do.  [Vol. 9, p. 131]

 

“NO CLUE” WHAT “SARAH” LOOKED LIKE

More importantly, the officers had no idea what the person they were looking for looked 

like.  A review of the transcript of Sheriff Doran’s tape recording,65  shortly before entering the 

premises, reveals the following colloquy:

“UNIDENTIFIED MALE: And the problem we’ve got, we don’t have a clue what the 
hell she looks like.
DAVID DORAN: I know. I know.  I know it.  Do we want to go dead on this?
CAPTAIN CAVER:  Probably.   [Sheriff  Doran’s  “Gate Tape.”  Defendants’ Exhibit  11 
(16), p. 43]

Sheriff  Doran’s  testimony  reveals  that  it  was  Texas  Ranger  Captain  Caver  who  is 

overheard exclaiming to Sheriff Doran that the “problem” they have is that they “don’t have a 

clue what the hell” the person we’re looking for “looks like.”  [Vol. 9,  p. 197].  To which the 

Sheriff responds “I know, I know, I know it,” asking whether the Ranger Captain wants him to 

turn off the audio recording.66  

Q. [Mr.  Goldstein]   Do  you  remember  on  the  gate  tape 
...the, quote, “And the problem we’ve got, we don’t have a 
clue what the hell she looks like”?  Who...was it you said 
that to?
A. I believe that was Captain Caver.
Q. Do you remember, right after he said, “and the problem 

65 The Rangers had hooked up Sheriff Doran with a body tape recorder.
A. Basically at the command post a member of the Texas Department of 
Public  Safety  came  up  to  me  and...put  that  [electronic  recording 
device] on me, and I wore it until that item was removed…
Q. ...[H]ow long prior to the actual search did the device go on you?
A. ...[P]robably an hour and a half to two hours.
Q. Was it a concealed device?
A. Yes.
Q. Did you tell anybody during the course of the recordings that you 
made that you were recording them that night?
A. No, I did not.
Q. ...And the device had an on/off switch did it not?
A. I was shown a switch…I had control over a switch that was on there. 
[Vol.  9, pp. 20-1]

66 Shortly thereafter the tape recording, in fact, goes dead.
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we’ve got is we don’t have a clue what the hell she looks 
like,” do you remember making the statement.  “I know.  I 
know.  I know.  Do we want to [go] dead on this”?  
A. Yeah, I do remember that.
Q. What did you mean by “Do we want to go dead on this”? 
A. Want  to  turn  off  the  audio.67  (emphasis  supplied) 
[Vol. 9, p. 197].

Remarkably, Ranger Captain Caver is overheard yet a second time on Sheriff Doran’s 

tape recorder, shortly thereafter, as they approach the Ranch Gate telling the Sheriff and fellow 

officers:

CAPTAIN CAVER: Well, you know, like I told David, I want to 
believe them.  You know, they seem believable.  The problem 
is, if…we go in there…we don’t have a clue what she looks 
like.  We don’t know what we’re looking for…”  [Sheriff 
Doran’s “Gate Tape,”  Defendants’ Exhibit 11 (16), p. 45]68

In fact, the Texas Ranger responsible for making the PowerPoint presentation at the pre-

raid briefing could not recall if either the search targets (“Sarah” or “Dale”) were even mentioned 

by name.

Q.  Ranger  Grigsby...Were  the  subject  Sarah  and  Dale 
discussed at all in this briefing? 
A.  I  don't  know  by  name,...I  don't  recall  if  it  was 
specific by name...
Q. ...How long was the briefing? 
A. Estimate, 30 minutes. 
Q. ...How much of that time was spent talking about Sarah 
and Dale? 
A. I'd have to give a quick estimate, a minute, 
two minutes. I don't know.  [Vol. 10, p. 174]

More importantly, Ranger Grigsby testified that he could not recall any discussion at the 

67 The recording abruptly ends shortly thereafter.
68 Ranger Long testified that while he did not hear the statement by Captain Caver to the effect that the officers did 
not “have a clue” what this woman they were searching for looked like, nevertheless, it was “a true statement.”

Q. Do you recall...a statement by Captain Taylor that y'all didn't have 
a  clue  as  to  what  this  individual  looked  like,  this  Sarah  Jessop 
Barlow? 
A. That's a true statement. I don't remember him 
making that statement to me, but that's accurate.  [Vol. 7, p. 101] 
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Operational Briefing about how they were supposed to identify this person when they had  no 

idea what she looked like.

 
Q. ...[W]as there any discussion before you went into the 
ranch about how you were going to identify this person...? 
A. I don't remember any identification discussion 
occurring at the briefing.  [Vol. 10, p. 132]69

Accordingly, prior to entering the premises, the officers have been told that Sarah Jessop 

Barlow (a pregnant 16-year-old) does not exist and have confirmed by telephone that her alleged 

abusive husband is in another state.  Moreover, the officers have “no clue” what this young girl 

they are searching for looks like.  So they assist the CPS workers rounding up “truckloads” of 

“young girls between the ages of 7 and 17?”

MILITARY-STYLE ARMADA

By the next morning, April 4, 2008, an armada, consisting of 60 to 70 officers,70 many 

military  clad  and  heavily  armed  [See: photographs.  Defendants’  Exhibits  23-6],  began  a 

systematic  “house-to-house”  search  of  the  multiple  “residences  and  structures,”71 medical 

69 In fact, Ranger Grigsby testified that “out of sloppiness” one might occasionally run a warrant where you are “not 
in possession of the actual physical descriptors of an individual,” however, only where “you are supporting a team of 
others that have a better description of who…the individual is.”  [Vol. 10, p. 156]
70 See: Testimony of Ranger Long.  [Vol. 7, p.94]
71 The  face of  the Search and Arrest  Warrant  reflects  that  these  “1691.11 acres…contains  multiple  residential  
structures,” (emphasis supplied) and in the affidavit filed in support of same Ranger Long swears that: “Affiant has 
been to  the  suspected  place and premises…and knows that  there are  numerous residential  structures” located 
thereon. (emphasis supplied) [See: Affidavit for Search and Arrest Warrant No. M 08-001 S, [Defendant’s Exhibit1]. 
Moreover,  prior  to  seeking  the  warrant  in  question  Sheriff  Doran  had  advised  the  Rangers  that  there  were 
“approximately  nineteen (19) residential  structures,”  “a temple,”  a  “cabinet  shop, a  bulk goods warehouse;  a 
school,” “4-5 mobile homes; a dairy consisting of two (2) large two (2) story buildings, chicken pens…a water 
treatment facility,” a “cement bulk plant,” and a “leather shop.”  (emphasis supplied)  See: Ranger Brooks Long’s 
DPS Report of Investigation, at page 2 of 17.
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facilities,  religious Temple, Temple Annex, other buildings and places of worship located on 

some 1,600 acres on County Road 300, outside Eldorado, Texas.72 

THE “FOUR CORNERS” OF THE SEARCH WARRANT AFFIDAVIT

Texas citizens have a right to be free from unreasonable searches and seizures, and both 

the  United  States  and  Texas  Constitutions  mandate  that  “no  warrants  shall  issue,  but  upon 

probable cause,  supported by oath or affirmation, and particularly describing the place to be 

searched, and the persons or things to be seized.”  U.S. Const. Amends. IV and XIV.  See also: 

Tex. Const. Art. 1, § 9, Tex.C.Cr.P. Art. 18.01 (b) and 38.23. The United States Supreme Court 

recently  reiterated  that  courts  must  examine  the  totality  of  circumstances  to  determine  if  an 

affidavit contains sufficient information to support a finding of probable cause.  Illinois v. Gates, 

462 U.S. 213, 238 (1983).  The requirement that an affidavit contain sufficient information to 

support the magistrate’s  finding of probable cause “is a requirement of the federal  and state 

constitutions and Texas statutory law.”  Serrano v. State, 123 S.W.3d 53, 59 (Tex.App. – Austin, 

2003).  To authorize a search, an affidavit must contain facts “sufficient to justify a conclusion 

that the object of the search is probably on the premises to be searched at the time the warrant 

issued.” Cassias v. State, 719 S.W,2d 585, 587 (Tex.Crim.App. 1986).

Stripped of the unhelpful boilerplate, the sum total of probable cause set out within the 

four corners of the face of this bare-boned affidavit is thin, at best.  Esentially it alleges that:

• An unknown person identifying herself as Sarah Jessop Barlow, date of birth 1/13/1992,

72 A plat of the YFZ Ranch community had been prepared and the Tax Assessor Collector had made several trips 
with Sheriff Doran and Ranger Long to measure the homes and buildings on the YFZ Ranch as late as March 31, 
2008.  Further, the local newspaper reported that the FLDS built a “town” outside their “town.”  See: The Ft. Worth 
Star Telegram Newspaper, dated April 7, 2008, p. A-2, and entitled “219 Moved to San Angelo  As Search of Ranch 
Goes On.”
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• Made several calls to the New Bridge Family shelter between March 29 and 30, 2008,

• Claiming that she lived on the YFZ Ranch in Eldorado, Texas,

• Which contained a guarded surveillance tower that inhibited her ability to escape,

• Was afraid that if she tried to escape, she would be punished by being placed in a locked 
room and not allowed to eat,

• She was married to a 49-year-old man named Dale Barlow,

• Who fathered her eight-month-old child and another with whom she was pregnant, and 
that,

• Barlow was physically and sexually abusive to her.

The New Bridge Shelter staff did not know Sarah Barlow or anything about her.  The 

minimal information she provided about the Ranch was easily obtainable by an outsider, and her 

claims about being married to a 49-year-old abusive man named Barlow are vague.  There is 

nothing about these sorts of claims that would justify a neutral magistrate concluding that there 

was probably someone named Sarah who had been sexually assaulted, and that she, her infant, 

and her husband were then at the Ranch.  That the caller gave the name, Sarah Jessop Barlow, 

and the date of birth, January 13, 1992, adds no credibility to the call, since that “person” was 

unknown  to  the  New  Bridge  staff.73  The  caller  remained,  in  every  sense  of  the  word, 

anonymous.  At best the caller can be described as an unknown tipster.

Nor  does  anything  in  the  affidavit  corroborate  that  unknown tipster.   The  so-called 

corroboration consists of Long’s conventional  wisdom about the human gestation period, his 

knowledge that the Ranch is surrounded by a fence and has a surveillance tower, and Sheriff 

Doran’s discovery that a Dale Evans Barlow was arrested in Mojave, Arizona for Conspiracy to 

Commit Sexual Conduct with a Minor, and had been placed on three years probation beginning 

73 A caller, who calls with a “blocked” phone to a “hot line” could make up any name or date of birth, which, of 
course, this one did.
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August 17, 2007, and that Barlow was not registered as a sex offender with Schleicher County. 

All of which could be easily observed by any passerby or was readily available on the internet.74 

[See: Vol. 8, pp. 40-1]

Q. All right.  So the things that she is communicating are 
not things that only somebody would know that is hiding out 
on the FLDS ranch, correct, sir? 
A. Yes. [Testimony of Ranger Long, Vol. 8, pp. 40-1]

The fact that an unknown tipster with a “blocked” cell phone number gives a name to a 

shelter hot-line, adds nothing to their anonymity or their credibility.  As pointed out by counsel at 

the hearing, every case cited or located standing for the proposition that an “identified” victim or 

eye  witness generally  needs no corroboration,  involved a  situation where that  victim or  eye 

witness is either known to the police or presented themselves to authorities, thereby subjecting 

themselves to prosecution for false accusations or perjury.  75  See: Cummings v. State, 651 S.W.2d 

14, 15 (Tex.App. – Amarillo, 1983) [the information was “personally conveyed to the police 

officer” by the victim]; State v. Anderson, 917 S.W.2d 92 (Tex.App. – Houston, 1996) [“Where 

the victim or eye witness is the direct source of the information…” (emphasis supplied)]; Esco v.  

State,668 S.W.2d 358 (Tex.Crim.App.  1982)  [witnesses  “at  the  scene”  who were  personally 

interviewed  by  police]; Jackson  v.  State, 470  S.W.2d  201,  203  (Tex.Crim.App.   1971) 

[complainant and witness both spoke with the police];  Tribble v. State, 792 S.W.2d 280, 284 

(Tex.App.  –  Houston,  1990)  [eye  witness,  an  airline  stewardess,  personally  “identified”  the 

defendant to the police].

74 Which turned out to be the case here.  The New Bridge Shelter worker found the name “Dale Barlow” in an article  
about his conviction on the internet, then provided the name “Dale” to the caller; and Rosita Swinton’s Colorado 
Springs apartment was chock full of materials containing the sort of information regarding the FLDS and YFZ 
Ranch Community the caller provided the New Bridge Shelter.  [Vol. 10, pp. 43-4]
75 MR. GOLDSTEIN:  No, but the cases that I have seen that deal with victims 
normally deal with victims where there is some appreciable reason to give 
them credibility, like they come in and present themselves. [Vol. 11, p. 70 , 
and pp. 70 – 90]
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The affidavit simply does not contain facts “sufficient to justify a conclusion that the 

object of the search is probably on the premises to be searched at the time the warrant issued.” 

Cassias v. State, 719 S.W.2d, at 587.  As the Austin Court of Appeals has pointed out: 

“Corroboration of details that are easily obtainable at the time the tip is made, however, does not 

furnish a basis for reasonable suspicion” for a Terry-stop, much less probable cause to rummage 

through an entire community.” In the Matter of A.T.H.(a juvenile), 106 S.W.3d 338, 344 

(Tex.App. – Austin, 2003), citing Florida v. J.L., 529 U.S. 266, 271-72 (2000). See also: Parish 

v. State, 939 S.W.2d 201 (Tex.App. – Austin, 1997); Elardo v. State, 163 S.W.3d 760, 768 

(Tex.App. – Texarkana, 2005).

WHAT THE OFFICERS FAILED TO TELL THIS COURT

Ranger Long testified that on April 3, 2008 Sheriff Doran provided him with the “intake 

sheets” and “caller logs” from the New Bridge Family shelter.  [Vol/ 7, pp. 15-6]  Long also says 

he  reviewed  their  affidavits,  copied  them  into  his  report,  and  interviewed  each  of  them 

personally.

Q. (MR. GOLDSTEIN) In your affidavit presented to Judge 
Walther, you state and swear that you reviewed the several 
items from Alisa Thomas; is that correct? You said you 
reviewed -- 
A. Several items?...
Q. And after reviewing her affidavit, and meeting with her, 
you had a personal meeting with her, did you not? 
A. Yes. 
Q. You indicated that was face-to-face? 
A. Yes.  [Vol. 7, pp. 21-2]

CALLER DID NOT VOLUNTEER ALLEGED “ABUSER’S” NAME

Ranger  Long’s  affidavit  submitted  to  this  Court  in  support  of  the  Search  and Arrest 

Warrant, states that Jessica Carroll, one of the Shelter workers advised Brooks Long that “the 
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caller identified her husband’s first name as Dale” and his full name as “Dale Barlow.” [See: 

Affidavit in Support of Search and Arrest Warrant, Defendants’ Exhibit 1] 

Q.  [In  your  affidavit  you  state  that]  The  caller  identified  her 
husband's first name as Dale and advised that he is a 49-year-old, Dale 
Barlow, who is physically, as well as sexually, abusing her; is that 
correct? 
A. Yes.  [Vol. 7, p. 36]…

Q. The first mention in the New Bridge reports that you give the Judge 
[in your affidavit] is simply that…one of the individuals, in this case 
Jessica Carroll, had identified the first name as Dale, and the full 
name as Dale Barlow? 
A. That's right.  [Vol. 7, p.32]

In fact the caller “would not respond” to Shelter worker Alisa Thomas’ request that she 

provide the alleged abusive husband’s first name. As a consequence, a second Shelter worker, 

Jessica Carroll  “gave a random number of (first) names,” to the caller, having the caller “pick” 

her husband’s first name from a selection of others. 

Q. (MR. GOLDSTEIN) Did you believe Jessica Carroll 
when she stated in her affidavit that she gave a random 
number of names for first name of Dale Barlow and that the 
witness picked Dale as...as her husband? 
A. I -- yes, I believed her.  [Vol. 7, p. 36,  See also: 
Defendants’ Exhibit 10, which lists the names suggested to 
the caller by Shelter worker Carroll in the upper left hand 
corner,  and  Defendant’s  Exhibit  17  which  has  in  Ms. 
Carroll’s handwriting the words “This is her husband!” in 
one corner, and the word “She verified his name” in the 
other]

Ranger Long failed to tell this Court that the caller had not volunteered her husband’s 

name, but picked it out of a “multiple choice.”

“Q: ...you didn’t think it was important…whether she was 
giving a multiple choice exam as to the first name of [her 
own] husband or whether [the caller] just told the worker 
[her husband’s] first name?  That wasn’t important enough 
for you to put in the application?
A:   After discussion with the prosecutor, this is what we 
put in the affidavit.”  [Vol. 7, pp. 36 – 7]

CALLER STATED THE ALLEGED “ABUSER” HAD “GONE AWAY FOR A WHILE”

On the same computer generated news report that Ms. Carroll had written “This is her 
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husband,” she also wrote the words “She [the caller] verified his name and that he went away for  

a while.” [Defendants’ Exhibit 17]  Ms. Carroll disclosed all of this information to Affiant Long, 

together with her notes, logs, and the attached computer printout with her handwritten notes.

Despite this information (that her alleged abusive husband had “gone away for a while”) 

Ranger Long chose to swear to this Honorable Court in his sworn affidavit that “based upon 

information  from  the  caller…Dale  Barlow is  currently  located at  the  Suspected  Place  and 

Premises.”   (emphasis  supplied)  See: Affidavit  for  Search  and  Arrest  Warrant,  Defendants’ 

Exhibit 1.

Q. With respect to the statement he has gone away for a 
while, you testified on examination by the prosecutor that 
that was a historical event in your estimation?
A. That he had left the ranch?
Q. Well, she said, "He has gone away for a while," were the 
exact words? 
A. Away from the ranch. 
Q. The exact words were, "He has gone away for a while"? 
A. Yes.
Q. And you interpreted that to mean he has gone away from 
the ranch; is that correct? 
A. Yes. 
Q. And you believed that that related to a historical event 
and  not  meaning  that  he  was  gone  at  the  time;  is  that 
correct? 
A. Yes.
Q. And did it occur to you or did you discuss with 
the prosecutor the fact that "he has gone away for a 
while" might mean that he is not currently on the 
suspected place and premises? 
A. No. 
Q. You made that decision, did you not, with the 
prosecutors? 
A. No, I don't think that was discussed.[Vol. 8, p.129-130]

Rather than include in his affidavit that the caller had stated that her husband “had gone 

away for a while,” Ranger Long, in his affidavit in support of the search warrant,  choose to 

represent to this Honorable Court that “based upon information from the caller, that Dale Barlow 

is currently located at the Suspected Place and Premises.”  (emphasis supplied) [See: Affidavit 
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for Search and Arrest Warrant No. M-08-001 S, Defendants’ Exhibit 1]

LAST CALL WAS NOT THAT CALLER WANTS TO LEAVE
BUT, RATHER THAT SHE’S “OK” AND WANTS TO STAY ON THE RANCH

Ranger Long in his affidavit to this Court represents that on “March 29, 2008, the caller 

advised that she wanted Ms. Carroll to forget that she had called,” however, Long then states that 

two days later, “the caller telephoned again Sunday, March 30, 2008, advising Ms. Carroll of the 

caller’s desire to escape the Ranch, but expressing fear of the world outside…”  However, as 

Chief Schleicher County Deputy Arispe reported, “March 31 was the last call Barlow made and 

had stated that she was ok and wanted to stay on the Ranch.”  [See: Chief Arispe’s Report, 

Defendants’ Exhibit 11 (15)].  And Affiant Ranger Long admitted same in his testimony before 

this Court.

Q. -- is that correct? Actually the last call, I believe 
she said: I -- I'm okay; is that correct?
A. I believe in there she says she's okay, during the last 
call, yeah.
Q. And I believe she said: In addition to being okay, she 
did not want me to believe her. That is, the caller didn't 
want the person, the New Bridge Family Center, to believe 
her. Is that a fair statement?
A. Yes.
Q. And you didn't tell that to Judge Walther either in your 
affidavit?
A. No. [Vol. 7, pp. 57-58]

It makes a considerable difference whether the caller’s last message is that she is “OK” 

and wants to stay on the Ranch, as opposed to making an outcry, seeking their assistance to 

facilitate her escape.  Sheriff Doran testified that there would be no reason not to include such 

information in a search warrant affidavit.

Q. There would be no reason for you not to report a phone 
call like that, would there?
A. No.  There would be no reason not to report that.  [Vol. 
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9, p. 42]

ALLEGED “ABUSER” ORDERED NOT TO LEAVE ARIZONA

. Moreover, while Ranger Long’s affidavit states that “he obtained a copy of a judgment 

via the Superior Court of the State of Arizona, County of Mohave” reflecting that “Dale Evans 

Barlow was placed on probation for a period of three years,” beginning on 8/17/07, Affiant Long 

failed to inform this Honorable Court that he had also obtained from the Arizona Court, Dale 

Barlow’s written conditions of probation, signed by both the Defendant and the Arizona Court, 

commanding that Barlow “[n]ot leave the state without prior permission of the APD (Arizona 

Probation Department).” [See: Conditions of Probation, Defendants’ Exhibits 29 - 37].  Affiant 

Long failed to apprise this Honorable Court that the alleged “abuser” had been ordered by an 

Arizona Court not to leave that State without the permission of his probation officer.

ALLEGED “ABUSER” DID NOT HAVE PERMISSION TO LEAVE ARIZONA

Moreover, prior to seeking the search warrant herein, Affiant Long personally called and 

spoke to Mohave County, Arizona Deputy Sheriff “Allen Pashano,” who advised Ranger Long 

that Dale Evans Barlow “did not have permission to leave the State.”  [Vol. 7, p. 59] 

Q. Now, you had the document that said he needed permission 
to leave Arizona; is that correct? 
A. Yes. 
Q. And you had been told by the deputy that he didn't have 
permission to leave Arizona; is that correct? 
A. I believe so, yes. 
Q. And you've told that, you've stated that to the lawyers 
before, have you not? 
A. Yes. 
Q. And that is another thing whether you intended or made a 
decision about it or not, you did not tell Judge Walther 
about that in your affidavit? 
A. That's correct. [Vol. 7, p. 59]
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None  of  this  information  was  imparted  to  this  Honorable  Court  in  Ranger  Long’s 

Affidavit in support of the search warrants sought herein.  In fact, rather than advising this Court 

that  the  alleged  “abuser”  was  under  court  order  not  to  leave  Arizona  without  his  probation 

officer’s  permission,  and  that  the  Mohave  County  Sheriff’s  Office  had  confirmed  that  Mr. 

Barlow did not have permission to leave Arizona, Ranger Long states in his sworn affidavit to 

this Honorable Court that “Dale Evans Barlow is currently located at the Suspected Place and 

Premises [the YFZ Ranch].” See: Affidavit for Search and Arrest Warrant No. M-08-001 S, at pp. 

2 and 3, attached as Exhibit 4.

OFFICERS CONFIRMED ALLEGED “ABUSER” WAS IN ARIZONA

A short time after obtaining the warrant from this Court, but prior to the entry of the 

searched premises and the execution of the warrant, Ranger Long was advised by Schleicher 

County Sheriff David Doran, that “Sheriff Doran was contacted telephonically and advised that 

Dale Barlow was in Arizona” and had never been to the Texas property .”

Q.  Barlow…the  person  on  the  other  end,  when  you  were 
checking him out, he said, ‘I am not at the Ranch. I have 
never  been  to  the  Ranch.  I  have  never  been  to  Texas.’ 
Didn’t he tell you that?
A. I believe that’s correct.
Q.  He  said,  ‘I’ve  never  been  married  to  anybody  named 
Sarah,’ didn’t he?
A. That’s correct.  [Vol. 9, p. 110]

In fact the caller identified himself as Dale Evans Barlow, confirmed identifiers such as 

physical description, driver’s license number, Social Security number and the like.

Q. …[Y]ou said you were gathering information on Barlow, 
didn’t you?
A. That’s correct.
Q. So you just went through the indentifiers with him, did 
you now?
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A. Correct…Basically I went through the identifiers…
Q. Height, weight, make sense.  Eye color.  Hair.  You have 
all the identifiers on the exhibit, don’t you?
A. Correct.
Q. And…the physical description all checked out, did they 
not?
A. They did…
Q. And he gave you the correct date of birth, this person 
on the other end of the line?
A. Correct.
Q. And you were asking him because you would expect that 
if…he  gave  you  the  correct  answers  that  would  mean 
something to you, wouldn’t it?
A. Correct.
Q. A Social Security number, he gave you that, did he not?
A. That’s correct.
Q.  Arizona  driver's  license,  he  gave  you  that  correct 
number, didn’t he?
A. I believe that’s correct.
Q.  All  the  identifiers,  every  question  you  asked  him, 
checked out properly, didn’t it?
A. That’s correct.  [Vol. 9, pp. 106-7]

This specific information, that law enforcement officers had credible information Dale 

Barlow, the alleged “abuser” was not on the “Suspected Place or Premises” at the YFZ Ranch, 

but  was rather in Arizona, was never imparted to this Honorable Court.76

CALLER “REFUSED” TO GIVE NAME OR PHONE NUMBER

Ranger Long was fully aware of the fact that case worker Alisa Thomas had reported that 

she “asked Sarah what her last name was and she refused to provide this information.”  Yet Long 

“did [not] put that in [his] affidavit.”  [Vol. 7, pp. 24 - 5].   Although Ranger Long was aware of 

the fact that “Sarah continued to refuse to provide…a name or number in reference to the cell 

phone,”  Long failed to  include  that  information  in  his  affidavit,  as  well.   Additionally,  Ms. 

Thomas advised that she had “tried to get Sarah to provide [her] with her husband’s name” but 

“she would not respond.”  Ranger Long did not include this information in his affidavit to the 

Court in support of the Search Warrant.  [Vol. 7, p. 30 and 32].

76 Sheriff Doran testified that neither he nor any of the Rangers ever discussed whether they should have gone back 
to the issuing magistrate, this Honorable Court, given that they now had confirmed information the alleged abusive 
husband was never on the premises they were about to search.
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Long also failed to apprise the Court that the unknown caller to this “hot line” had a “blocked” 

telephone number.  [Vol. 7, pp. 26-7]

REFUSED TO GIVE BABY’S NAME

Again, neither Ranger Long, nor the prosecutor with whom he was consulting on the 

affidavit saw fit to include that the caller “would not say” what “her baby’s name was.”  [Vol. 7, 

p.33]

FAILED TO TELL JUDGE THAT CALLER
CLAIMED TO HAVE BEEN TREATED AT HOSPITAL

The unknown tipster told Shelter workers that she had been treated for serious injuries at 

a local hospital, however, at best the affiant failed to apprise this Court that no effort was made to 

verify same [Vol. 7, pp 40-6], despite the demonstrable ease with which it was confirmed that no 

such individual (aged 13 to 19 over the last two years) had been seen or treated at the hospital for 

similar injuries [Vol 10, pp 90 – 1 and See: Subpoena, Defendant’s Exhibit 32]

Ranger Long testified that he did not consider the fact the caller  had told the Shelter 

workers that the caller had gone to the hospital with significant injuries (one of the few verifiable 

events) to be significant.

Q.  ...In  Jessica  Carroll's  affidavit...Jessica  Carroll 
included  in  her  sworn  affidavit  that  the  only  other 
time...the  caller,  left  the  ranch  was  to  go  to  the 
hospital. Do you recall that? 
A. Yes. 
Q. That's -- did you think that was significant? 
A. Not particularly.  [Vol. 7, p. 37]77

77 Nor did Ranger Long consider the fact that Jessica Carroll had included the fact that the caller could not recall the 
name of the hospital at which she was treated “significant” enough to pass on to this Court.  [Vol. 7, p. 37]
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It should be of interest that the Shelter workers felt each of these facts to be significant 

enough to include them in their logs and their affidavits (which Ranger long copied verbatim into  

his report), but Ranger Long did not choose to include these facts in the affidavit presented to 

this Honorable Court.

What emerges is a practice of including in the affidavit only those facts (some not so 

accurately) which supported probable cause, and omitting any facts which undermined such a 

finding.  In doing so, Ranger Long was usurping this Court’s vital role in making the ultimate 

probable cause determination.  These are the kind of decisions that both the Federal and State 

Constitutions have reserved for a detached, impartial magistrate, not those “engaged in the often 

competitive enterprise of ferreting out crime.” See: Johnson v. U.S., 333 U.S. 10, 14 (1948)

WHAT THE AFFIANT AND HIS FELLOW OFFICERS FAILED TO DO
THE “WOULDA, COULDA” ARGUMENT

NO ATTEMPT TO CALL BARLOW’S PROBATION OFFICER

Despite having both his name and telephone number, neither the affiant, Ranger 

Long, nor any other officer even attempted to contact the alleged abuser’s Arizona Probation 

Officer.

Q. [of  Ranger  Long]  We  understand  that  there  was  some 
contact with 
Deputy Pashano in Arizona.  Did you personally contact 
Bill Loader, the probation officer for Dale Barlow, or 
make any attempt to do so? 
A. Absolutely not. 
Q. At your direction did anyone else do it? 
A. No. 
Q. Did you request that anybody working with you 
or for you do that? 
A. No. [Vol. 8, p. 38]

What we do know from the Bill Loader’s testimony78 is that on Tuesday, April 1, 2008, 

just two days before the search warrant issued, and while these officers were engaged in their 

78 Same is also reflected in his office’s sign-in sheet.
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investigation, the subject of their inquiry, Dale Barlow was actually present in the Arizona Adult 

Probation Office reporting to his probation officer.

Q. ...On April 1st did he report as required to do in your 
office? 
A. Yes.  Yes. 
Q. And you reported that -- recorded that in your report; 
is that right?
A. Right.  [Vol. 11, p. 136]
Q. In this regard…Dale Evans Barlow, the probationer you 
were  supervising  during  the  first  week  in  April,  your 
reports indicate that Mr. Barlow reported as scheduled on 
Tuesday, April lst; is that correct?
A. Yes.  [Vol. 11, p. 139]79

In other words, on April 1, 2008, instead of rounding up tactical police snipers, armored 

vehicle from other counties, had Texas authorities simply called Barlow’s probation officer, Bill 

Loader (both Sheriff Doran and Ranger Long had his name and telephone number), they would 

have learned of Rosita Swinton’s hoax, and, avoided this entire fiasco.

Two days  later,  on  April  3,  2008,  the  day  of  the  raid,  Loader  received  a  telephone 

message from Dale Evans Barlow to report that he had “police contact.”  

Q. In this regard, and asking you with respect to 
your contact with Dale Evans Barlow, the probationer you 
were  supervising  during  the  first  week  in  April,  your 
reports indicate that Mr. Barlow reported as scheduled on 
Tuesday, April lst; is that correct? 
A. Yes. 
Q. That he called your answering machine on the 
3rd, which would have been Thursday evening; is that 
correct? 
A. I believe so...I came in and listened to my voice mail 
and got his message and immediately called him and he 
said that he was in Hurricane, Utah, right at that 
particular point in time and I told him just to come on in 
and let's discuss the matter. 
Q. Did he have permission to be in Utah?
A. Yes, he did...  [Vol. 11, pp. 140-1]80 

79 Texas Ranger Duncan’s Report, based upon review of the Arizona Probation Office records, reflects that:

Q. And so when he [Bill Loader] reflected that on April lst, 2008, 
Barlow brought in calendars of his activity for the next two weeks, 
that would have been on...April lst, Tuesday…
A. Right.  Based on the terms of his probation, he 
had to fill out...weekly reports and provide a calendar to me so I knew 
where he was at and where he was reportedly going to be at during that 
period of time.  [Vol. 11, pp. 136-7]

80 Q. Calling your attention to April [3rd] of 2008, 
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The  following day,  April  [4],  2008,  as  promised,  Dale  Barlow met  with  his  probation 

officer, Bill Loader to advise him that Sheriff Doran had called him.

Q. And with regard to that, did you see Mr. Dale 
Evans Barlow subsequent to that time? 
A. I did, in my office in St. George, Utah. 
Q. And what was the occasion for him coming to 
Your office. 
A. To report the contact he had with law 
enforcement. 
Q. And what was that contact that he had with law 
enforcement? 
A. He indicated the previous evening that a Sheriff Doran 
had called him and said allegations had been made against 
him as far as improper contact with a Jessop girl.  [Vol. 
11, pp. 134–5]

While  Barlow was in  his  probation  officer’s  office,  on April  4,  2008,  Arizona  Child 

Protective Services called Loader to advise him that at the request of Texas authorities, they were 

going  to  make  a  “welfare  check”  on  Barlow’s  residence.   Loader  advised  CPS  that  his 

probationer was in his office at the time and asked if they wished to speak to him. 81

Q. Did a telephone call come while he was sitting 
and talking to you? 
A. It did. 
Q. And who was that from? 
A. Arizona Child Protective Services. 
Q. And what were they calling about? 
A. They were doing an investigation and were going 
into his home at the time that they called and I advised 
them that he was presently in my office at that time. 
Q. And do you know what that related to? 
A. That because of the investigation that was 

which would have been a [Thursday], do you recall that you 
received a call on your answering machine from Dale Evans 
Barlow? 
A. I believe that was the date, sir, right in that 
time period. 
Q. Do you recall what the message was on your 
machine? 
A. He indicated that he had had some law 
enforcement contact and that he wanted to come in and 
report it to me, as was required of his probation 
agreement, to report within forty-eight hours of any 
police contact.  [Vol. 11, p. 134]

81 The following day, law Arizona enforcement officers were at  Barlow’s residence and the press were already 
calling both Barlow and his probation officer.  [Vol. 11, pp. 138-9]
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going on in Texas, they were asked to do a check, a 
welfare check in Arizona on his family. 
Q. And in that regard, what did you advise the 
Child Protective Services? 
A. I advised them that he was there in my office 
and would they like to talk to him and they said no, just 
explain to him that we are going to be searching his home 
at this particular point in time.  [Vol. 11, pp. 135-6]

Again, as anyone even vaguely familiar with typical law enforcement procedures would 

recognize,82 had Texas authorities simply made a similar inquiry on March 31, 2008 they would 

have learned from Barlow’s probation officer, what they were told four days later, at the gate 

before  entering  the  Ranch  community,  Dale  Barlow  would  not  be  found  on  the  searched 

premises, as he was in fact where the Arizona Court ordered him to be, at his home, in Arizona. 

NO ATTEMPT TO VERIFY
THAT A “SARAH JESSOP BARLOW” ACTUALLY EXISTED

Again, despite having ready access such databases, and having “no clue” what the caller 

they were searching for might look like, the officers made no effort even to check to see if there 

was a driver’s license photo on record.

Q. In other words, did you run any check for a 
driver's license, any check for a birth certificate, any 
check with any database that would allow you to determine 
whether this person actually exists? 
A. No.  [Vol. 8, p. 39]

NO ATTEMPT TO CHECK WITH SHERIFF DORAN’S “GREAT CONTACTS”

82Q. If a law enforcement officer had called you, 
let's say on the lst of April, asking the whereabouts of Dale Evans 
Barlow, what would your response have been? 
A. I would have cooperated with the law enforcement and noted it in my 
file that I had made a law enforcement contact. 
Q. And if they asked you where he was, would you have reported to them 
that he had been in your office that day? 
A. Yes…That is what the records reflect…
Q. And if they had asked you to bring him into your office…, would you 
-- If a legitimate law enforcement asked you to bring somebody into 
your office, would you have done so? 
A. I would have.  [Vol.11, pp. 142-3]
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Sheriff  Doran  can  be  heard  on  the  “Gate  Tape”  boasting  that  he  had  some  “great 

contacts,”  [Vol.  9,  p.  36],  one of whom was formerly married to  the “Prophet” and “if  [he] 

wanted to know who someone was related to…all [he] had to do was pick up a telephone and 

call his contact and ask her, “Can you identify this person” and they’d be able to tell him “Yeah. 

He’s so and so…”.  [Vol. 9, pp. 34-5]

AUDIO TAPE RECORDING:  (Sheriff Doran) –[my contact] has 
just really taught me about this group.  And I can pick up 
the phone and say, “I don’t understand this” or “Can you 
identify  this  person?”  “Yeah.   He’s  so  and  so.   He’s 
married to this family.  This is their uncle here.”  So, 
anyway, I have got great contacts.  (End of Recording)...
Q. So you were just telling them that you had great contact 
and if you wanted to know who someone was related to in the 
Church, all you had to do was pick up a telephone and call 
your contact and ask her. “Can you identify this person”? 
That’s what you said, right?
A. I believe that’s what the tape just relayed. 
Q. True statement, wasn’t it?
A. It was a true statement.  [Vol. 9, pp. 34-5]

Yet there was no effort whatsoever to utilize these “great contacts” within the FLDS to 

corroborate  any of  the  unknown caller’s  information  or  to  “identify  this  person,”  as  Sheriff 

Doran testified his informant could have done.  This, despite the fact that they were about to 

round up truckloads of young girls and ultimately launch over one hundred officers to conduct 

house-to-house searches for an individual who they had “no clue what the hell she looked like.”

Q. Ya'll didn't talk to any of the potential informants 
that Sheriff Doran may have had to see whether or not this 
information was accurate, correct? 
A. I did not, no.
Q. All right.  Did you ask Sheriff Doran to do that? 
A. I don't think I did.  I don't think I asked him 
to do that, no. [Vol. 8, p. 48]

In essence despite having all this information regarding raping, choking, death threats, 

bruises all over her body, broken bones, no effort was made to “rescue” this purported young 

female for some five days.  [Vol. 8, pp, 49 – 50]

Q. The point being that as of the day that the warrant was 
signed, by now this information was already five days old, 
correct? 
A. Yes.  [Vol. 8, p. 52]
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ALLEGED 16-YEAR-OLD PREGNANT MOTHER ALLEGING ABUSE
ACTUALLY A 33-YEAR-OLD, AFRICAN AMERICAN, SINGLE, CHILDLESS HOAX

During the course of the search of these premises, a call was made to law enforcement in 

Colorado Springs, Colorado, the area code of the caller’s telephone.  The first officer contacted 

recognized the telephone number as that of Rozita Swinton, a 33-year-old, African American, 

single, childless woman, who had been previously convicted and was awaiting trial on charges of 

false reporting of child abuse in that jurisdiction and was under investigation in jurisdictions 

from Washington State to Florida.

AFFIANT MISTATES TEXAS LAW

In his affidavit presented to this Court in support of the Search and Arrest Warrant No. 

M-08-001, Ranger Long calculates that based upon the caller’s alleged age and that of her child, 

that  the caller would have been 15 years of age when that child was conceived, stating that: 

“Affiant knows of no provision of Texas Law for lawful marriage at the age of fifteen.” [See: 

Affidavit for Search and Arrest Warrant, No. M 08-001, Defendants’ Exhibit 1]  In fact the Texas 

Family  Code,  Section  2.103  allows  a  minor  of  any  age  to  petition  the  court  for  judicial 

permission to marry:

“§ 2.103. COURT ORDER FOR UNDERAGE APPLICANT
(a) A minor  may petition  the  court  in  the  minor’s  own name for  an  order 

granting permission to marry…”  Texas Family Code, § 2.103(b).

Carried to its extreme, according to the letter of Texas law, a 3-year-old can marry with 

court approval.  At the very least it is clear that, contrary to Ranger Long’s affidavit, there is a 

“provision of Texas law for lawful marriage at the age of fifteen.”  More importantly, Affiant was 

incorrect in his assumption that his allegations necessarily stated an offense in this State.  The 
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Fifth Circuit in United States v. Alvarez, 127 F.3d 372, 375 (5th Cir. 1997), held that an affiant’s 

misrepresentation as to the law regarding sexual conduct implied consultation with an attorney, 

and constituted a Franks misstatement requiring suppression.

SECOND WARRANT

The second warrant affidavit [See: Affidavit for Search and Arrest Warrant, No. M-08-

002 S, dated April 6, 2008, Exhibit RJessop 4] also contains significant material omissions.  The 

affidavit  for the second search warrant  fails  to apprise this Honorable  Court  that  by Sunday 

evening (10:12PM, April 6, 2008) the executing officers had verified and were well aware of the 

fact that Dale Barlow, the alleged perpetrator of the offense warranting the initial entry (and who 

the officers alleged posed “an immediate risk…of sexual abuse” to the alleged child,  “Sarah 

Barlow”) was not present on the premises being searched and had been located and interviewed 

by law enforcement in the State of Arizona.  [Vol. 11, p. 136]

Q. And this would have been on that April 4th, I believe 
that  would  have  been  Friday.   The  call  was  on  your 
answering machine the  day  before.   On  April  1st  did  he 
report as required to do in your office? 
A. Yes.  Yes. 
Q. And you reported that -- recorded that in your report; 
is that right? 
A. Right. 
Q. And a Texas Ranger by the name of Duncan came in and 
interviewed you about that and reviewed your reports? 
A. Yes.  [Vol. 11, p. 136]

Nor do the officers apprise this Court that the alleged child, Sarah Barlow, had not been 

located, nor any records indicating her existence, after some three full days of searching every 

structure within this community.83

83 In proceedings related to the raid, the Texas Supreme Court noted that “the girl Sarah” was never located.  In re 
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In short, it is clear that the authorities used what turns out to be a hoax phone call as an 

excuse for staging a massively intrusive raid upon a disfavored religious group.  Under the guise 

of looking for a man they should have known was not there and a child that did not exist, the 

Texas authorities conducted a general search to see what they could find. Importantly, the second 

warrant, which for the first time authorized the search of the “Temple,”  “Temple Annex,” and 

taking of “DNA,” fails to apprise this Honorable Court that the officers had already conducted a 

search of both the “Temple” and “Temple Annex,” and, already begun taking “DNA.”84  The 

United States Constitution and the Constitution and laws of this State clearly prohibit the use of 

any such illegally obtained evidence against these Defendants.

The second warrant is premised entirely upon the fruits of the initial illegal intrusion, 

beginning with the roundup of hundreds of young girls in the middle of the night.  All that was 

obtained during this continuing saga must also be suppressed.  In doing so, it should be kept in 

mind that the failure to apprise this Honorable Court when seeking the second warrant that these 

officers had already confirmed that Dale Barlow Evans(the alleged target of the first warrant) 

was not in Texas,85 and that they had located no such Sarah Jessop Barlow,86 continues their 

pattern of omitting any facts which might undermine a showing of probable cause or undermine 

these officers’ agenda.  This goes to the issue of “deliberateness” in determining the application 

of the exclusionary rule spoken of in U.S. v. Herring, 129 S.Ct. 695 (2009).

Texas Department of Family and Protective Services, 255 S.W.3d 613, 614 (Tex.Sup.Ct. 2008).
84 In fact, this Honorable Court had expressly denied the request to take “DNA,” by striking that request from the 
warrant, and, initialing same.  [See: Search and Arrest Warrant, No. M 08-002 S, Exhibit RJessop 4].
85 In fact by the time the officers sought the second warrant, they had already confirmed that Barlow had been in his 
Probation Officer’s office in Arizona just two days before the raid, on April 1st and was there again the following 
day, on April 4th.  In fact, this Honorable Court inquired why her order to arrest Mr. Barlow had not been executed. 
[April 9, 2008, Hearing, at pp. 28-9]
86 Something they had been assured from the outset.
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SEARCH OF AN ENTIRE “VILLAGE” UNDER A SINGLE WARRANT

With full knowledge that the alleged “place and premises” sought to be searched was 

comprised of over 19 separate and distinct “residential structures,” some “four to five mobile 

homes,” a religious sanctuary or “temple,” and numerous other buildings, including a “medical 

facility”, a “dairy”, a “cabinet shop”, a “bulk goods warehouse”, a “school”, a “leather shop” a 

sewage processing facility, and a cement plant, these officers sought and obtained a single search 

and arrest warrant for the entire 1,600 acres, with its own sewage plant and water district.  This is  

precisely the kind of “general warrant” that the Fourth Amendment was designed to prohibit. 

Most recently, in Virginia v. Moore, 128 S.Ct. 1598 (2008), the Supreme Court held that:

“The  immediate  object  of  the  Fourth Amendment  was  to  prohibit  the  general 
warrant  and  writs  of  assistance  that  English judges  had  employed against  the 
colonists.” Virginia v. Moore, 128 S.Ct. at p. 1603.87

The  wholesale  search  of  an  entire  community,  consisting  of  multiple,  separate  and 

distinct residences, a massive temple dedicated to religious worship, a medical facility, a school, 

a dairy, a sewage plant, a cement plant, a bulk warehouse and various and sundry other shops and 

structures,  under  a  single  general  warrant  is  simply  untenable  under  either  the  Fourth 

Amendment to the U.S. Constitution or Articles 1 §§6, 8, 9, 13 and 19 of the Texas Constitution, 

Arts. 1.05, 18.01 et seq., and 38.23 of the Texas Code of Criminal Procedure, and any evidence 

obtain  by  exploitation  of  such  an  illegal  search  should  be  suppressed  [See: Art.  38.23, 

87 In Taylor v. State, 974 S.W.2d 851 (Tex.App.—Houston  1998), the Court traced the history of the Constitutional 
requirement that a warrant particularly describe the “specific location” to be searched, holding that an officer may 
not use his or her “personal knowledge” of the premises “to limit the officer’s discretion and narrow the scope of his 
search” Taylor v. State, 974 S.W.2d, at p. 856:

“Prior to the American Revolution, courts commonly issued ‘writs  of  assistance’ [general  warrants]  to 
revenue officers.  These writs authorized officers to search [any] places suspected of concealing smuggled 
goods….James Otis described the practice as ‘the worst  instrument  of  arbitrary power,  [and]  the most 
destructive of English liberty…It placed, Otis said, ‘the liberty of every man in the hands of every petty 
officer…The constitutional  proscription  prohibiting  the  government  from searching  property  without  a 
detailed search warrant was designed to prohibit a ‘recurrence of abuses so deeply felt by the Colonies as to 
be one of the potent causes of the Revolution.” Taylor v. State, 974 S.W.2d, at p. 853.
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Tex.C.Cr.P.], particularly where, as here, the officers were fully aware of these facts before ever 

seeking such a warrant.

“PARTICULARIZED” PROBABLE CAUSE

The Fourth Amendment to the Constitution of the United States provides, in part, that:

“[N]o warrants shall issue, but upon probable cause, supported by Oath or affirmation, and 
particularly describing the place to be searched.” (emphasis supplied).88

With respect to this “particularity” requirement, the Supreme Court made clear 

long ago in another Texas case that:

“These words are precise and clear.  They reflect the determination of those who 
wrote the Bill  of Rights that the people of this new Nation should forever ‘be 
secure in their persons, houses, papers, and effects’ from intrusion and seizure by 
officers acting under the unbridled authority of a general warrant.  Vivid in the 
memory of the newly independent Americans were those general warrants known 
as writs of assistance under which officers of the Crown had so bedeviled the 
colonists.   The  hated  writs  of  assistance  had  given  customs  officials  blanket 
authority to search where they pleased…”  Stanford v. Texas, 379 U.S. 476, 481 
(1965).

Again, the breadth of the premises sought to be searched pursuant to the warrant here in 

question is unreasonably expansive in light of the fact that these officers recognized that this 

“community”  included  multiple  residences  and  numerous  families.  The  face  of  the  warrant 

purports to authorize the search of any and all “buildings, medical facilities, structures, places 

and vehicles,” recognizing that the “1691.1 acres…contain[ed] multiple residential structures.” 

[See: Search and Arrest Warrant, No. M 08-001 S, Defendants’ Exhibit 1].  The officers were at 

the  time  aware  of,  and  had  been  advised,  that  there  were  dozens  of  separate  and  distinct 

88 Art. 1, § 9 of the Texas Constitution, similarly provides that “no warrant to search any place…shall issue without 
describing them as near as can be…”
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residences (family dwellings) within this 1,600 acre “platted” community, not to mention a dairy, 

a water treatment facility, a cement plant, several shops, a bulk goods warehouse, 4 to 5 mobile 

homes, a school, a Temple and other structures dedicated to religious worship.  The privacy of 

over six hundred individuals, men, women and children89 was invaded based upon a hoax call 

from one individual, pretending to be an abused “wife.”  This wholesale search of an entire 

village, pursuant to a single warrant, is by far the most sweeping and expansive invasion of our 

citizens’ right to privacy since our founding fathers attempted to do away with King George’s 

“writs of assistance,” more than two hundred years ago.

Here,  there  existed  no  “particularized”  probable  cause  to  believe  the  objects  of  the 

warrant would be located within a specific home, residences or other building within the YFZ 

community.  See Morales v. State, 640 S.W.2d 273 (Tex. Crim. App. 1982).  The warrant here in 

question ostensibly authorizes the search of at least 19 known separate residences, as well as a 

school and places dedicated to religious worship.  As the Texas Court of Criminal Appeals held 

in Morales v. State, 640 S.W.2d, at p. 274:

“Where the warrant describes a multi-unit dwelling, the description therein must 
contain sufficient guidelines to apprise the officers executing the warrant of the 
particular unit  to  be  searched.”  (emphasis  in  original)  Morales  v.  State,  640 
S.W.2d, at p. 274.

This warrant did not describe “a multi-unit dwelling,” rather, in unprecedented fashion, it 

authorized  the  search  of  a  multi-dwelling  community.   The  requirement  of  a  particularized 

description of the specific residence to be searched “serves to prevent the mistaken execution of 

a warrant against an innocent third party.” (emphasis in original) Morales v. State, 640 S.W.2d, at 

p. 274.  Here, hundreds of individuals, neither suspected nor charged with any crime, had their 

89 The Texas Department of Family and Protective Services described the seizure of all 468 children living within 
this community as “the largest child protection case documented in the history of the United States.”  In re Texas 
Department of Family and Protective Services, 255 S.W.3d 613 (Tex.Sup.Ct.  2008).
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homes searched, their children taken away, and their lives uprooted.

Texas courts have held that where the description of the place to be searched is totally 

lacking in specificity, it is treated as if no warrant existed.”  Taylor v. State, 974 S.W.2d 851, 856 

(Tex.App.—Houston  1998);  Rios v. State, 901 S.W.2d 704, 706 (Tex.App.—San Antonio 1995); 

See also: Groh v. Ramirez, 540 U.S. 551 (2004).

“[I]f the descriptive averment is omitted from a warrant or is wholly erroneous, 
the warrant is invalid as a matter of law.”  Taylor v. State, 974 S.W.2d, at p. 856 

Here, seizing 468 children from their parents and desecrating their Temple, goes to the 

reasonableness of these officers’ actions and only added to the overbreadth of the search and 

seizure here in question.  Just as the “reasonableness” standard of  U.S. v.  Leon,  468 U.S. 897 

(1984)90 would not permit the wholesale search of every apartment in a complex, this warrant, 

authorizing the search of every residence and structure on the YFZ Ranch – a community larger 

in population and acreage than many Texas towns – is constitutionally untenable.

Similarly,  while  the  warrant  directing  the  seizure  of  certain  documentary  evidence 

contained  very specific  directions,  the  warrant  contained no such  limitations  with respect  to 

electronic information.  As a consequence, the officers seized hundreds of computers and similar 

devices  from  homes,  offices  and  church  premises,  without  any  guidance  or  limitations 

whatsoever. 

A. That would have been computers, et cetera, with information that 
might contain those names. 
Q. (By Mr. Goldstein)  And where in that warrant do you see that?  
A. It's not there.  [Vol. 8, p. 19]

90 “[Fourth Amendment rights]...  are not  mere  second-class  rights but  belong in the catalogue of indispensable 
freedoms.  Among deprivations of rights, none is so effective in cowing a population, crushing the spirit  of the 
individual and putting terror in every heart.”  Illinois v. Gates, 462 U.S. 213, 274-5 (1983).
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COURT NOT APPRISED OF FACTORS UNDERMINING “PROBABLE CAUSE”

By  the  time  the  search  was  initiated,  these  officers  were  in  possession  of  evidence 

undermining any probable cause to question the unknown tipster’s credibility or to believe that 

Dale Evans Barlow was located at the Texas Community.

The officers did not  advise this  Honorable  Court  that  they had reason to suspect the 

caller’s  veracity.  She would not give her  name,  precise location or telephone number.   She 

would not give her supposed “husband’s” first name (it was provided by one of the volunteers at 

the shelter, who located same in a news article found on the internet).  The last thing she told the 

Shelter workers was that she was “happy” and “did not want [the volunteer] to believe her.” 

When officers sought to verify her claim that as a result of her “husband’s” abuse she had been 

treated at the local hospital,  they either failed to act on same or determined that the medical 

facility  had  no  record  of  same.   Most  importantly,  she  advised  that  the  so-called  abusive 

“husband” had gone away for a while.  None of these factors, all  serving to undermine any 

finding of “probable cause,” were ever provided to this Court.

Rather than seeking to retrieve one alleged abused pregnant mother, these officers failed 

to apprise this Court that their true purpose was to round up all the young girls and have them 

carted to a schoolhouse where they would be interrogated and their personal effects rummaged, 

without the presence of their families, all in the wee hours of the night.

Additionally, the officers failed to apprise this Court that they were aware of facts which 

undermined any reason to believe that Dale Evans Barlow, the alleged “abuser,” was located on 
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the  premises  sought  to  be  searched.   Despite  swearing  in  his  affidavit  that  “based  upon 

information  from  the  caller,…Dale  Barlow  is  currently  located  at  the  Suspected  Place  and 

Premises,” [See: Affidavit for Search and Arrest Warrant No. M-08-001 S, Defendants’ Exhibit 

1], Ranger Long had obtained Arizona court documents confirming Dale Evans Barlow was on 

“supervised  probation”  in  Arizona  and had been ordered not  to  leave  that  State  without  his 

probation  officer’s  permission.   Ranger  Long  also  failed  to  advise  this  Court  that  he  had 

personally called a Mohave County, Arizona Deputy who confirmed that Mr. Barlow had not 

been given permission to leave Arizona.91  Moreover, Affiant Long failed to tell this Court that 

the volunteer who received the call,  provided Affiant Long with her notes reflecting that the 

alleged “abuser” was expected to return, but had gone “away for a while.”  Again, none of this 

information, indicating that the dangerous individual was not at the location, was provided to this 

Court when seeking the warrant.92

In this regard, courts have long recognized that while “the police may rely on the totality 

of facts available to them in establishing probable cause, they also may not disregard facts 

tending to dissipate probable cause.”  See: Bigford v. Taylor, 834 F.2d 1213, 1218 (5th Cir. 1988); 

U.S. v. Lopez, 482 F.2d 1067, 1073 (9th Cir. 2007).  As the Court noted in Bevier v. Hucal, 806 

F.2d 123 (7th Cir. 1987),  “when the police discover additional facts dissipating their earlier 

probable cause,” the “officer may not close her or his eyes to facts that would help clarify the 

circumstances…Reasonable avenues of investigation must be pursued…” Bevier v. Hucal, 806 

F.2d, at p.128.93

91 Although  he  had  both  the  name  and  the  telephone  number  of  Dale  Barlow’s  adult  probation  officer  (that 
information  was provided  in  the  paperwork  forwarded  by  Mohave,  County,  Arizona  Deputy  Sheriff  Pashano), 
Ranger Long made no effort to call him.  In that regard, although Ranger Long made no further request, he fully 
understood that Deputy Pashano would have cooperated with the Texas investigation if he had been asked to do 
anything regarding Mr. Barlow, including calling his probation officer, Mr. Loader. 
92 Nor did the officers tell the Court that disaffected former FLDS members had been urging law enforcement to 
enter the YFZ community, and had provided information which proved not to be accurate in the past.
93 In the present case numerous “avenues of investigation” were available to Ranger Long (from contacting Barlow’s 
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Moreover, there is a recognized preference for warrant practice.  Over sixty years ago the 

Supreme Court emphasized that “[w]hen the right of privacy must reasonably yield to the right 

of search [it] is, as a rule, to be decided by a judicial officer, not by a policeman or Government 

enforcement agent.”  Johnson v. U.S., 333 U.S. 10, 14 (1948)

“The  point  of  the  Fourth Amendment,  which  often  is  not  grasped by zealous 
officers, is not that it denies law enforcement the support of the usual inferences 
which reasonable men draw from evidence.  Its protection consists in requiring 
that those inferences be drawn by a neutral and detached magistrate instead of 
being  judged  by  the  officer  engaged  in  the  often  competitive  enterprise  of 
ferreting out crime.” Johnson v. U.S.,333 U.S., at p. 13.

In other words, the decision here, should have been made by this Honorable Court, based 

upon all of the material facts known to the officers seeking the warrant.  By failing to apprise this 

Honorable Court of salient facts which called into question this unknown caller’s allegations and 

undermined any probable cause to believe Dale Evans Barlow was located on the premises they 

sought  to  search,  Affiant  deprived  the  Court  of  any  meaningful  opportunity  to  make  the 

independent  and  detached  determination  required  by  the  Fourth  Amendment  of  the  U.S. 

Constitution, Art. 1, § 9 of the Texas Constitution, and Art. 38.23 of the Texas Code of Criminal 

Procedure.

Of greatest  import,  was  the fact  that prior to entering the property and executing the 

warrant, the officers had confirmed that the alleged dangerous individual, Dale Evans Barlow, 

was in fact in Arizona at the time and had never been to Texas.  Like the clock that strikes 

thirteen, this fact alone, should have called everything they had heard before into question.

probation officer to the Sheriff’s “great contacts” who could have provided the identity information they desperately 
needed).   Ranger Long simply chose not to ask anything of anyone... Because this information could have been 
easily obtained and was necessary...  “[t]he continuation of  even a lawful arrest violates the Fourth Amendment 
when the police discover additional facts dissipating their earlier probable cause....Because Hucal failed to avail 
himself of the opportunity to elicit further facts which would have indicated that the arrest should not have been 
made, the arrest of plaintiffs was without the requisite probable cause." Bevier vs. Hucal 806 F.2d 123, 128 (7th Cir. 
1986).
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Courts have consistently held that where officers learn of facts undermining probable 

cause after a warrant has issued, but, before it has been executed, the officers should return to the 

issuing magistrate, otherwise the officers have substituted their judgment for that of the detached, 

independent judicial officer the Fourth Amendment requires.  U.S. v. Bowling, 900 F.2d 926, 932 

(6th Cir. 1990);  U.S. v. Grant, 108 F.Supp. 1172, 1175 (D.Kan. 2000);  State v. Maddox, 98 P.3d 

1199, 1200 (Wash.Sup.Ct. 2004).

“In this  case  we consider  whether  probable  cause  must  be redetermined by a 
magistrate  when  information  acquired  after  issuance  of  a  search  warrant,  but 
before its execution, negatively impacts probable cause.  We hold that when law 
enforcement  receives information that,  if  believed,  negates probable cause,  the 
officers must return to the magistrate for reevaluation of probable cause.” State v.  
Maddox, 98 P.3d, at p. 1200.

In  U.S.  v.  Bowling,  Supra, the  United  States  Court  of  Appeals  for  the  Sixth  Circuit 

“reject[ed] the district court’s reasoning that gives primacy to the time of the warrant’s issuance 

over the time of its execution.  The law is clear that probable cause must exist at both points in 

time,”  noting that failure to allow the issuing magistrate  to reevaluate  probable cause where 

intervening facts undermine same, is relevant to a determination of whether the officers were 

entitled to rely on the warrant in “good faith.” U.S. v. Bowling, 900 F.2d 926, at p. 932.

Interestingly, in  U.S. v. Grant, Supra, the court held that officers were not entitled to rely 

in good faith upon a search warrant, where “prior to the execution of the search warrant, but 

apparently  after  the  warrant  was  issued,”  the  officers’ received  information  from  a  “taped 

conversation,” undermining their belief that the target was currently engaged in drug trafficking. 

U.S. v. Grant, 108 F.Supp., at p. 1175.

GENERAL SEARCH

In addition to failing to set forth any particularity with regard to the places to be searched,  
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the warrant also fails to particularly describe the items to be seized.  This is especially important 

in the present case because whenever a warrant seeks materials that are protected by the First 

Amendment,  the  Fourth  Amendment’s  particularity  requirement  must  be  observed  with 

“scrupulous exactitude.”  Stanford v. Texas, 379 U.S. 476, 485 (1965).

As noted above, law enforcement officers conducted a search of the Temple,  Temple 

Annex (structures dedicated solely for the practice of religion) and seized cellular telephones, 

even though those searches and seizures were not authorized by the initial warrant.  These same 

officers  then  obtained  a  second warrant  purporting  to  authorize  the  previously  unauthorized 

searches  and seizures,  even though same had already been completed.   These searches were 

clearly unlawful because the Fourth Amendment does not “countenance open-ended warrants, to 

be completed while a search is being conducted and items seized or after the seizure has been 

carried out.”  Lo-Ji Sales, Inc. v. New York, 442 U.S. 319, 325 (1979) 

Prior to obtaining the second search warrant herein, DNA samples were taken samples 

through bucal swabs, drawing of blood, and the taking of pubic hair of adults located within the 

community, purportedly under the first warrant (which did not authorize such intrusions), this 

Court, when presented with the opportunity, struck through (and initialed) the officers’ request to 

take “blood, head hair, pubic hair, bucal cells, and fingerprints of adult males (and females) over 

the age of 17 who resided at the Suspected Place and Premises,” [See: Warrant for Arrest and 

Search, No. M-08-002 S, Exhibit RJessop 4, at pp. 2 and 3, ¶¶ (10)].

The hallmark of a seizure is whether an intrusion impinges one’s expectation of privacy 

or right to be left alone.  See: Katz v. U.S., 389 U.S. 347, 350 (1967).  In Rochin v. California, 

342 U.S. 165, 172, 72 S.Ct. 205, 96 L.Ed. 183 (1952), the United States Supreme Court held that 

forcing  an emetic  down an individual’s  throat  to  induce vomiting  “shocked the  conscience” 
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violating substantive “Due Process.”

“Applying these general considerations to the circumstances of the present case, 
we are compelled to conclude that the proceedings by which this conviction was 
obtained  do  more  than  offend  some  fastidious  squeamishness  or  private 
sentimentalism about  combating  crime too energetically.   This is  conduct  that 
shocks the conscience.  Illegally breaking into the privacy of the petitioner, the 
struggle to open his mouth and remove what was there, the forcible extraction of 
his  stomach’s  contents-this  course  of  proceeding  by  agents  of  government  to 
obtain evidence is bound to offend even hardened sensibilities.  They are methods 
too close to the rack and the screw to permit of constitutional differentiation.” 
Rochin v. California, 342 U.S. 165, 172 (1952).

Similarly, in Schmerber v. California, 384 U.S. 757, 767-770, 86 S.Ct. 1826, 16 L.Ed.2d 

448 (1957), the Court held that the taking of blood was a search and seizure under the Fourth 

Amendment.

“The  interests  in  human  dignity  and  privacy  which  the  Fourth  Amendment 
protects  forbid  any  such  intrusions  on  the  mere  chance  that  desired  evidence 
might be obtained.  In the absence of a clear indication that in fact such evidence 
will be found, these fundamental human interests require law officers to suffer the 
risk  that  such  evidence  may  disappear  unless  there  is  an  immediate  search.” 
Schmerler v. California, 384 U.S. 757, 769-770 (1957). 

And, in Cupp v. Murphy, 412 U.S. 291, 294, 93 S.Ct. 2000 (1973), Cupp was accused of 

killing his wife by strangulation.  The authorities took fingernail scrapings over his objection. 

The Supreme Court held that this was a search and seizure under the Fourth Amendment.94

Thus, causing a person to open their mouth so the inside of it may be scraped, puncturing 

a vein for the procurement of blood, or causing them to expose their privates to effect the taking 

of a pubic hair are all actions which implicate the Fourth Amendment of the U.S. Constitution 

and Art. 1 §9 of the Texas Constitution.

94 The Court has even gone so far as to establish that breath tests and urinalysis both reveal a host of private 
medical  facts  and implicated  privacy  interests  sufficiently  to  constitute  searches  under the  Fourth  Amendment. 
Skinner v. Railway Labor Executive Association, 489 U.S. 602, 616-617, 109 S.Ct. 1402, 103 L.Ed.2d 639 (1989). 

“‘There are few activities in our society more personal or private than the passing of urine.  Most 
people  describe  it  by  euphemisms  if  they  talk  about  it  at  all.   It  is  a  function  traditionally 
performed without public observation; indeed, its performance in public is generally prohibited by 
law as well as social custom.’ National Treasury Employees Union v. Von Raab, 81 F.2d 170, 175 
(5th Cir. 1987).” Skinner v. Railway Labor Executive Association, 489 U.S. 602, 617 (1989).
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Despite having neither sought nor obtained any court authorization, these officers proceeded to 

conduct a full scale “cadaver search” with dogs, digging up potential burial sites, all to no avail. 

Q. (By Mr. Goldstein)  On April 6th at approximately 8:30 
in the morning, a cadaver search was begun.  I presume you 
had cadaver dogs out there? 
A. Yes...Ð.
Q. (By Mr. Goldstein)  Let me ask you, did ya'll dig up 
anything out there? 
A. No. 
Q. Did ya'll dig out there? 
A. I believe so. 
Q. And did you believe that the warrant gave you authority 
not just to search around any place you wanted to, but to 
also dig up? 
A. No.  I think that there was...mounds of 
rocks all over this brushy area that the officers located 
and we had an officer that was familiar with clandestine 
burial sites and he kind of handled that, but he did come 
back and report to me that he felt that it was negative for 
cadavers. 
Q. Was there anything in your affidavit that you submitted 
to  the  Judge  about  digging  up  grave  sites  looking  for 
cadavers? 
A. No.  [Vol. 8, p. 23]

From rounding up all the young girls in the middle of the night, to the unprecedented 

spectacle  of  searching  an  entire  multi-residence  community  searching  for  a  descriptionless 

victim, complete with taking blood and conducting cadaver searches of gravesites with dogs, this 

case is an anathema.

SUPPRESSION IN TEXAS DOES NOT REQUIRE “STATE ACTION”

Article 38.23 of the Texas Code of Criminal Procedure provides that:

“Art. 3823. Evidence Not to be Used.
(a) No evidence  obtained  by  an  officer  or  other  person in  violation  of  any 

provisions  of  the  Constitution  or  laws  of  the  State  of  Texas,  or  of  the 
Constitution or laws of the United States of America,  shall  be admitted in 
evidence against  the accused on the trial  of  any criminal case.”  (emphasis 
supplied).

In other words, under the Texas statutory exclusionary rule [Art. 38.23, Tex.C.Cr.P.] there 
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is no requisite of “State Action” to warrant suppression and the Texas Court of Criminal Appeals 

has so held.  See: State v. Johnson, 939 S.W.2d 586 (Tex.Crim.App. 1996);  Miles v. State, 241 

S.W.3d 28 (Tex.Crim.App. 2007).

In  Miles v. State the Court of Criminal Appeals confirmed that Article 38.23 excludes 

evidence obtained by any “person” in violation of federal or Texas law, even when that “person” 

is not acting in conjunction with or at the request of any governmental official.

Earlier in  State v. Johnson the Court noted with respect to our statutory “exclusionary 

rule” that:

“No  doubt,  the  plain  language  of  art.  38.23  supports  the  conclusion  that  the 
unlawful or unconstitutional actions of all people, governmental and private alike, 
fall under the purview of Texas’ exclusionary rule.” State v. Johnson, 939 S.W.2d, 
at p. 587.

There, “private individuals,” Appellant Johnson’s sons, had illegally taken evidence from 

their father’s home without his permission, turning same over to the police, who in turn obtained 

a search warrant for the father’s home based upon the information and items provided by the 

sons.  Johnson was charged with capital murder for the death of his wife at their home.  At trial 

both the evidence obtained by his sons and that seized by the police pursuant to the warrant 

based upon that evidence was admitted into evidence.  On appeal, the Court held that the express 

provisions of Art. 38.23 warranted exclusion of the evidence obtained illegally by Mr. Johnson’s 

sons from his home without his permission, as well as that obtained by the Sweeny, Texas Police 

Department pursuant to the search warrant based upon the evidence illegally obtained by the 

“private individuals,” as fruit of the poisoned tree.  State v. Johnson, 939 S.W.2d, at p. 587.

Here, there could be little question that Rozita Swinton’s [a/k/a “Sarah Barlow’s”] false 

report which generated the search and upon which the warrant in the instant case was ostensibly 

based, constituted a criminal offense under Texas Law.  See: Texas Penal Code, § 42.06 [False 
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report to a volunteer agency that would cause it to act];  § 37.08 [False report to a peace officer]; 

§ 37.081 [False report regarding a missing youth]; § 42.07(a)(3) [False report regarding serious 

bodily injury]; Texas Penal Code § 37.09 [Tampering with evidence].

There can be no question that Rozita Swinton’s lies constituted crimes under Texas law. 

There also could be little question that they are material to any showing of probable cause, they 

are the sine que non.  Any and all alleged “probable cause” for the searches here in question was 

based entirely upon Rozita’s criminal offenses, her totally false reports.  “No evidence” obtained 

by any “person” in violation of the “laws of the State of Texas” shall be admitted “in evidence 

against the accused in the trial of any criminal case.” Article 38.23 of the Texas Penal Code. 

Here,  there could have been no warrant  without  Rozita Swinton’s lies.   Defendants’ Motion 

should be granted. 

IN TEXAS, THE “GOOD FAITH” EXCEPTION APPLIES ONLY
IF THERE IS “PROBABLE CAUSE”

Again, Article 38.23 of the Texas Code of Criminal Procedure expressly provides that:

“(b)  It  is  an  exception  to  the  provisions  of  Subsection  (a)  of  the  Article  that  the 
evidence was obtained by a law enforcement officer acting in objective good faith 
reliance upon a warrant issued by a neutral  magistrate  based on probable cause.” 
(emphasis supplied).

The express provisions of the Texas statutory exclusionary rule are “more protective of 

individual rights than is the federal constitutional standard because it requires probable cause,” 

while the federal exclusionary rule does not,  Imo v. State, 826 S.W.2d 714, 714 (Tex.App.—

Texarkana 1992), and the Court of Criminal Appeals has so held.  See: Gordon v. State, 801 

S.W.2d 899 (Tex.Crim.App. 1991);  Curry v. State, 808 S.W.2d 481 (Tex.Crim.App.  1991).

In  Gordon  v.  State the  Court  of  Criminal  Appeals  held  that  “the  appeals  court  was 
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incorrect in finding the statute a codification of  United States v. Leon…because Art. 38.23(b) 

requires  a  finding of  probable  cause,  while  the  exception  enunciated  in  Leon appears  more 

flexible in allowing a good faith exception if the officers’ belief in probable cause is reasonable. 

Thus, we must direct our attention to the validity of the warrant and affidavit without recourse to  

any ‘good faith’ exception to the warrant requirement.”  (emphasis supplied) Gordon v. State, 

801 S.W.2d, at pp. 912-13.

Again,  in  Curry  v.  State,  citing  and quoting  Gordon,  the  Court  of  Criminal  Appeals 

reiterated that unless there is underlying “probable cause” to support the warrant, the “validity of 

the warrant and affidavit” must be viewed “without recourse to any ‘good faith’ exception to the 

warrant requirement. Curry v. State, 808 S.W.2d, at p. 482.

 “The plain wording of Art. 38.23(b) requires an initial determination of probable 
cause.” Curry v. State, 808 S.W.2d, at p. 482.

Thereafter, in Imo v. State, 826 S.W.2d 714, 714 (Tex.App.—Texarkana 1992), the Court 

of Appeals held that the Texas statutory exclusionary rule “is more protective than is the federal 

constitutional standard because it requires probable cause”:

“Under the analysis set out in Curry, it is necessary that the warrant and affidavit 
be  objectively  based  upon probable  cause  without  recourse  to  any reasonable 
‘good faith’ belief of the officer that probable cause existed.”  Imo v. State, 826 
S.W.2d, at pp. 714-15.

Here, the very act of providing false information to the Family Crisis Center Hot Line, 

which was in turn provided to this Honorable Court in support of the warrant, constituted a 

criminal offense under Texas and Federal law.  In Texas, it matters not that this illegality was that 

of  a  “private  individual,”  rather  than  “State  Action.”   Moreover,  under  the  Texas  statutory 

exclusionary rule a “reasonable ‘good faith’ belief of the officer that probable cause existed” is of  

no import, under Texas law “probable cause” must actually exist.  Here, Rozita Swinton’s hoax 

not  only did not  support  “probable  cause” it  constituted  a  criminal  offense,  and the officers 

executing the warrant acknowledged same.

Q. Okay. And by making those phone calls and the 
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reports that were made, they were false reports, 
correct? 
A. Yes, they were. 
Q. That is a violation of the law of the State of 
Texas, correct? 
A. Yes. [Vol. 10, p. 49]

THE WARRANTS WERE NOT SUPPORTED BY PROBABLE CAUSE BECAUSE
THEY WERE BASED ON FALSE INFORMATION AND MATERIAL OMISSIONS

[FRANKS vs. DELAWARE]

Even if “state action” were required, the warrants here in question were the product of 

false and misleading information and material omissions in violation of Franks v. Delaware, 438 

U.S. 154 (1978).  This Court did not rule on whether a threshold showing was made to warrant a 

Franks hearing, rather carried that question, which, for all practical purposes was subsumed with 

the ultimate question of whether these Defendants have met their burden of demonstrating that 

suppression is warranted. 

In addition to the false statements which are the result of affirmative acts of commission, 

such as the misrepresentation as to CPS having been denied access to these non-existent children 

(contained  in  the  Petition  for  Investigation),  this  Court  was  misled  by  numerous  material 

omissions, many of them intentional.  At the hearing, the State argued that the Texas Court of 

Criminal Appeals has never directly ruled that material “omissions” relating to probable cause 

are cognizable as Franks violations.  While technically correct, it is also true that the majority of 

Texas and federal courts recognize that they are.  See  Blake v. State, 125 S.W.3d 717, 723-24 

(Tex. App. -Houston [1st Dist.] 2003, no pet.) [citing Fifth Circuit and Texas Courts of Appeal, 

the court applied Franks analysis to an omission in a search warrant application];  Darby v. State, 

145  S.W.3d  714,  722  (Tex.  App.-  Fort  Worth  2004,  no  pet.)  [applying  Franks  analysis  to 

omissions];  Hackleman v.  State,  919 S.W.2d 440,  449 (Tex.  App. -  Austin 1996) [analyzing 

omission to determine if it was material under Franks];  Garza v. State, 161 S.W.3d 636, 639 
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(Tex. App.-San Antonio 2005) [omission from affidavit not made with mental state required by 

Franks where officer testified uncontradicted that he did not regard conflicting statements by 

informant as material to the probable cause determination];  Heitman v. State, 789 S.W.2d 607, 

610-611 (Tex. App. - Dallas 1990, pet. ref’d) [omission is treated the same as a misstatement 

under Franks];  Wise v. State,  223 S.W.3d 548, 557 (Tex.App.-Amarillo,2007) [omissions made 

with  reckless  disregard  for  truth  are  required  before  warrant  is  invalidated  under  Franks]; 

Bosquez v. State,  792 S.W.2d 550, 551 (Tex. App.-El Paso 1990) [discussing that omission from 

affidavit that other person was also resident of address was not material under Franks]; Morris v. 

State,  62  S.W.3d  817,  825  (Tex.App.-Waco  2001)  [discussing  what  type  of  omission  will 

invalidate a warrant under  Franks];  Gaskin v. State,  2000 WL 34234559 (Tex. App.-Eastland 

2000)[discussing type of omission necessary for Franks exclusion]; Melton v. State, 750 S.W.2d 

281, 284 (Tex. App.-Houston [14th Dist.] 1988, not pet.) [treating omissions essentially the same 

as material misstatements].  See also  Sanders v. State, 2004 WL 179188 (Tex. App. - Eastland 

2004) [not reported--discussing application of Franks analysis to omissions without deciding it 

applies];  Nevarez v.  State, 2001 WL 1002208(Tex.App.-Corpus Christi  2001) [finding that it 

need not determine whether Franks applied to omissions because the omissions there were not 

material].  Federal cases. See also U.S. v. Salameh, 152 F.3d 88, 113 (2nd Cir. 1998) [affirming 

that omissions necessary for a judge’s finding of probable cause are Franks misstatements];U.S. 

v. Colkley, 899 F.2d 297 (4th Cir. 1990) [“Franks protects against omissions that are designed to 

mislead, or that are made in reckless disregard of whether they would mislead, the magistrate.”]; 

U.S. v. Mays, 466 F.3d 335 (5th Cir. 2006);  U.S. v. Martin, 615 F.2d 318, 328 (5th Cir. 1980) 

[allegations  of  material  omissions  should  be  treated  essentially  like  claims  of  material 

misstatements  under  Franks];  U.S.  v.  Atkin,  107  F.3d  1213,  1217  (6th  Cir.  1997)  [court 
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determines  if  probable  cause  still  exists  in  a  search  warrant  where  the  affiant  engaged  in 

deliberate falsehood or reckless disregard for the truth by omitting information in the underlying 

affidavit];  U.S. v. Williams, 477 F.3d 554, 557 (8th Cir. 2007) [stating that a resulting search 

warrant  may  be  invalid  if  the  defendant  can  prove  by  a  preponderance  of  evidence  that  it 

contains reckless omissions that make the warrant misleading]; U.S. v. Gonzales, Inc., 412 F.3d 

1102, 1110-11 (9th Cir. 2005) [finding by the court that the defendant had made a preliminary 

showing by substantiating a finding of recklessness concerning omissions made in the affidavit]; 

U.S.  v.  Owens,  882  F.2d  1493,  1498-1499 (10th  Cir.  1989)  [material  omissions  are  Franks 

misstatements].

Moreover, the Court of Criminal Appeals, in published and unpublished opinions, has 

applied this  reasoning; that  warrants are invalid  when issued based upon material  omissions 

made intentionally or in reckless disregard for the truth.  See Renteria v. State,   206 S.W.3d 689,   

704 (Tex.Crim.App.2006) [Court assumed application of Franks to omissions but concluded that 

even including omitted material probable cause existed]; Ward v. State, 2007 WL 1492080, at *4 

(Tex. Crim. App. May 23, 2007)[not designated for publication].  This is true because one can 

mislead or lie by omission as well  as commission.95  One can be just  as easily misled by a 

material “omission” as by an affirmative misrepresentation.  Moreover, a warrant that fails to 

establish probable cause, as well as one containing material Franks misstatements or omissions, 

should not subject to the Leon good faith exception.  See: Gordon v. State, 801 S.W.2d 899, 912-

913 (Ct. Crim. App. 1990) (overruled on other grounds)  More importantly, the Texas statutory 

exclusionary rule has been held to apply, regardless of any showing of good faith, where the 

warrant is not well founded upon probable cause. 

95 For example, in a now infamous case, World Com loaned its CEO Bernard Ebbers $400 million dollars in hopes 
that he would not sell his shares of the company.  It then omitted these loans from its financial reports.  The omission 
resulted in the a false impression of revenue.
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“We also note the appeals  court  was incorrect  in finding the statute a codification of 
United States v. Leon  , 468 U.S. 897, 104 S.Ct. 3405, 82 L.Ed.2d 677 (1984)  , because Art. 
38.23(b) requires a finding of probable cause, while the exception enunciated in  Leon 
appears more flexible in allowing a good faith exception if the officer's belief in probable 
cause is reasonable. Thus, we must direct our attention to the validity of the warrant and 
affidavit without recourse to any "good faith" exception to the warrant requirement.”  See 
also: Curry v. State, 808 S.W.2d 481(Tex. Crim. App. 1991).

Moreover, where a  Franks violation is found, it would be inconsistent and illogical to 

apply the  Leon “good faith” exception.  One who is found to have intentionally or recklessly 

misled the court could hardly be said to be acting in good faith. Ramsey v. State,  579 S.W.2d 

920,   922(Tex.Crim.App. 1979) [warrant obtained through Franks violation cannot be relied 

upon  in  good  faith];  U.S.  v.  Leon,  468  U.S.  897,  104  S.Ct.  3405,  3421(1984)  [good  faith 

exception does not apply where there is a Franks violation or where magistrate abdicates his 

neutral and detached role].

THE OFFICERS’ TRUE PURPOSE FOR SEEKING THE WARRANT

It is clear that from the outset, that rather than seeking the warrant to locate but one 16-

year-old, pregnant mother, who had called the Family Services Hot Line in San Angelo several 

days before, the officers conduct96 and their own words reveal that their true purpose was to 

round up and interrogate all the young females between the ages of seven and seventeen hoping 

to uncover evidence of any crimes against the children present on the searched premises.97 

For example, prior to seeking the warrant herein, when contacting Homeland Security in 

96 One would hardly expect the resources, manpower, and extravagant fire power to have been required to 
seek out a single young female, particularly when the officers seeking the warrant readily acknowledge that 
they had always been afforded access to these premises whenever they sought same in the past and that 
Merill  Jessop (who they  claimed to be in charge of the premises)  had always been a “gracious host.” 
[Interview of Brooks Long, Defendants’ Exhibit 11 (2), p. 52] 
97 Given the unmarried, teenage pregnancy rate in this State (the teenage pregnancy rate at the YFZ community was 
considerably less than a city such as San Antonio), one can only imagine the outcry if Texas law enforcement, under 
similar  circumstances,  conducted  such  a  sweeping  search  of  the  ‘barrio’ or  African  American  Ghetto  seeking 
evidence of same.  
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order to secure the airspace over and around the Ranch and Eldorado, Texas, the officers stated 

they wished to close “the approach of the YFZ Ranch and entry onto the facility  to check the 

safety  of  juveniles  at  the  Ranch  and  check  evidence  of  any  crimes  against  the  children  

present.”  Readily acknowledging that their intent was to conduct a wholesale investigation for 

any “evidence of any crimes against the children present.”

The officers’ very first request of the residents upon obtaining entry into their community, 

was to direct that all young females between the ages of seven and seventeen be rounded up for 

interviews.  This is not consistent with a search for one16-year-old, pregnant mother.

Such conduct goes to the “deliberateness” and the “culpability” of the law enforcement 

officers who sought this warrant.  See: Herring v. U.S.,  129 S.Ct. 695 (2009), and discussion 

hereafter.  Officers who deliberately omit the true purpose of their search from their request for a 

warrant (i.e. to round up all the underage females in the hope of uncovering some evidence of 

child abuse), have forfeited any right to claim reliance upon such authorization.

In an opinion that was later withdrawn because the issue was not properly preserved in 

the trial court, See: U.S. v. Pope, 467 F.3d 912, 915-16 (5th Cir. 2006),98 the United States Court 

of Appeals for the Fifth Circuit made clear that the “good faith” exception to the exclusionary 

rule does not apply where an officer omits the true purpose for seeking that warrant.  U.S. v.  

Pope, 452 F.3d 338 (5th Cir. 2006) [a case involving local Texas law enforcement officers].  The 

Court there emphasized that “the good faith exception ‘is not an excuse if the police are not frank  

with the magistrate in the proceedings to obtain a warrant,” noting that a “reasonably well trained 

officer in Baird’s (the San Antonio, Texas police officer) exact circumstances would have known 

98 In the second opinion the Court points out that “[n]owhere in her motion did Pope even suggest that Baird (the 
San Antonio police officer) lied in his affidavit by concealing  or deliberately omitting from the state district judge 
the ‘real purpose’ for wanting to search Pope’s residence….We have…held that failure to raise  specific issues or  
arguments in  pretrial  suppression  proceedings  operates  as  a  waiver  of  hose  issues  or  arguments  for  appeal.” 
(emphasis in original) U.S. v. Pope, 467 F.3d, at pp. 917 – 19. 
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that  the search was illegal…because  the attesting officer obtained the warrant  by way of…a 

deliberate omission of material fact, i.e., …the actual purpose of the search.” U.S. v. Pope, 452 

F.3d, at p. 345.

“This is precisely the type of case in which suppression must be granted to serve 
the deterrent99 purpose of the exclusionary rule: Exclusion of the evidence here 
should ensure that future ‘Officer Bairds’ will disclose fully and truthfully all the 
pertinent information that they are duty-bound to supply judicial officers when 
seeking search warrants.” U.S. v. Pope, 452 F.3d, at p. 345.

Looking at the face of the warrant and affidavit in support thereof, there is no mention of 

any multiple brides, any desire to interview or interrogate all of the “children,” or any weapons 

or violence by anyone other than this single, isolated abusive “husband,” which would warrant or 

necessitate  amassing such a large force of social workers,  an armada comprised of 60 to 70 

officers,  including  swat  teams,  with  military-type  arms  and  an armed personnel  carrier   to 

surround, then enter this 1,600 acre “premises.”100  Clearly, these law enforcement officers, both 

from their conduct  and their words (found in their internal reports,  not their  affidavit  to this 

Court),  fully  intended to  lay siege  to  this  community,  interrogate  hundreds  of  children,  and 

rummage  through  the  “multiple”  residences  and  religious  structures  located  therein.   Any 

“reasonably well-trained officer” would have known that a warrant to conduct such a “general” 

search would not pass Constitutional muster.  These officers “deliberately failed to disclose to the 

99 Almost predicting the Supreme Court’s recent analysis in U.S. v .Herring, 129 S.Ct. 695 (2009), [See: Discussion 
hereafter].
100 The display of such massive force is particularly troublesome in light of the fact that when Sheriff Doran briefed 
these officers as to his four year experience with the FLDS living in his community (he had been out to the Ranch 
some twenty times), he told the officers that “we haven’t had any violence out there…They are a very…very docile 
people…We’ve never seen any weapons displayed or on the property.”  More importantly,  the Child Protective 
Services initially removed all of the children off the property primarily because the officers’ weaponry and display 
of force was “scaring” the children.  CPS worker, Angie Voss testified that when she “saw a tank come on to the 
property…things were getting more scary to me,”  See: Transcript of 14 day Hearing, Vol. 4, at p. 218, “my concern 
was that law enforcement had begun mobilizing  a swat team, a tank, so you know, here I am trying to help children 
be safe in what felt like an unsafe environment.” See: Transcript of 14 day Hearing, Vol. 4, at pp. 222-23.  In other 
words, those charged with protecting the safety of the children, initially removed over 400 because of the fear and 
danger posed by the law enforcement officers.

“Initially the children were moved off the ranch…to be able to interview them in an environment that didn’t 
feel so scary or dangerous.” See: Transcript of 14 day Hearing, Vol. 4, at p. 219.
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magistrate the true purpose for which the officer[s] wanted to search” this community.  Again, 

“[t]his is precisely the type of case in which suppression must be granted to serve the deterrent 

purpose of the exclusionary rule.” U.S. v. Pope, 452 F.3d, at p. 345.

Moreover, here the affiant failed to apprise this Honorable Court that when he swore that 

the alleged “abuser,” Dale Barlow, was “currently located at the Suspected Place and Premises” 

[See: Affidavit for Search and Arrest Warrant No. M-08-001 S, Defendants’ Exhibit 1], he  knew 

full well that said individual was on probation in another State (Arizona), had been ordered by a 

court not to leave that State without permission, that he had verified that said individual did not 

have permission to leave that State, and had been informed that said individual was not present 

on the Ranch community.

Affiant’s failure to apprise this Honorable Court that he had reason to question whether 

the  person believed to have committed the offense and who allegedly posed a risk to a particular 

child, was not located on the premises, as alleged in their affidavit and warrant, constituted a 

reckless disregard for the truth.  See:  Franks v. Delaware, 438 U.S. 154 (1978);  Juarez v. State, 

586 S.W.2d 513, 518 (Tex. Cr. App. 1979);  Ramsey v. State, 579 S.W.2d 920 (Tex.Crim.App. 

1979) [holding that an evidentiary  hearing is required whenever an accused makes substantial 

allegations  that   the search  warrant  affidavit  contains  material  misrepresentations,  which  are 

intentionally or recklessly false];   See also: Blake v.  State,  125 S.W.3d 717, 724 (Tex.App.-

Houston 2003);  Melton v. State, 750 S.W.2d 281, 284 (Tex.App.– Houston 1988);   Heitman v.  

State, 789 S.W.2d 607, 610-11 (Tex.App.–Dallas 1990) [all to the same effect, that “omissions” 

may constitute false statements for Franks v. Delaware purposes].

These law enforcement agents were also aware of the fact that on numerous previous 

occasions they had traveled to the YFZ Ranch community to investigate allegations of missing 
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children,  only  to  determine  such  claims  were  untrue.  Yet  the  officers  failed  to  apprise  this 

Honorable  Court  of  these  previous  unfounded  reports  from  disenchanted  former  FLDS 

members.101  One would have expected, or at least hoped, that these prior false allegations would 

have occasioned greater scrutiny by law enforcement, rather than cause such a precipitous and 

massive intrusion into this religious community, without any verification or investigation into 

what turned out to be a total hoax.

Having received evidence  which called into question the primary reason for  entering 

these premises, namely to locate the very individual who allegedly posed a threat to the safety of 

a child, these officers were no longer entitled to rely in good faith upon the representations made 

in the affidavit submitted  to this Honorable Court.

By Friday, April 4, 2008, the first full day of the week-long search allegedly for Dale 

Barlow, Arizona Child Protective Services case workers, Candice Babb and Vince Vincent, were 

interviewing Mr. Barlow at his Arizona home, confirming that he did not know anyone named 

Sarah Jessop and had never been to the YFZ Ranch in Texas.102

That same day, Friday, April 4, 2008, Arizona Child Protective Services (in particular, 

Candice Babb and Vince Vincent) received a call stating that the day before, April 3, 2008 (the 

day that warrant No. M-08-001 S was issued and the search for Dale Barlow and Sarah Jessop 

began), a person claiming to be a 16-year-old by the name of Sarah Jessop called stating that she 

was “locked in her basement” in Colorado City, Arizona, and that her father, Lorin Fisher, was 

101 These officers were well aware that there were a number of excommunicated and/or disenchanted former FLDS 
members who bore considerable and vocal animus toward this group.  
102 A week later, on April 12, 2008, Texas Rangers interviewed Dale Barlow at his home in Arizona, but did not 
arrest  him as  was commanded by this Honorable Court,  in   search and arrest  warrant  No.  M-08-001 S.  It  is 
interesting that these Texas law enforcement officials interviewed Dale Barlow, but did not arrest him pursuant to 
the arrest warrant they had obtained from this Court, in that same serves to undermine any claimed beliefs that Dale 
Barlow had been in Texas, constituted a real threat to any child, or that authorities had any real hope of  indicting or 
obtaining a conviction against him. See: Universal Amusement Co., Inc. v.  Vance, 404 F.Supp. 33 (S.D.Tex.  1975) 
[where a three-judge court granted §1983 relief upon a showing that authorities had no realistic hope of obtaining a 
conviction,  at  p.  50];  Farmer  v.  Sherrod,  Cause  No.  2:93-CV-0017  (N.D.Tex.  1993);  Heartland  Academy 
Community Church v. Waddle, 371 F.Supp.2d 984 (E.D.Mo. 2004). 
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sexually abusing and forcing her to marry a 40 year old man by the name of Wendell Nelson, 

there in Arizona.103  All-in-all the investigation ultimately revealed that Rozita Swinton has been 

linked  to  false  allegations  of  sexual  abuse  to  over  ten  different  child  protection  and  law 

enforcement  agencies,104 dating  back  to  2005,  in  cities  across  the  country  from  Monroe, 

Washington to Ft. Meyers, Florida.  These allegations related to claims of abuse by her “father,” 

“uncle,” “husband,” “older brother,” and “youth pastor.”  The affidavit recites that one of the 

Colorado Springs telephones called the New Bridge Family Shelter “approximately sixteen (16) 

times from March 29, 2008 through April 5, 2008.” 

 This  same  Rozita  Swinton  plead  guilty  to  “False  Reporting”  to  a  law  enforcement 

agency in Douglas County,  Colorado in June of 2007, and is  currently charged in Colorado 

Springs with similar “False Reports” to law enforcement in February of this year.  Texas Rangers 

participated  in  Ms.  Swinton’s  arrest  and  the  search  of  her  residence  in  Colorado  Springs, 

reporting  the  seizure  of  “several  items  suggesting  a  connection  between  Swinton  and  calls 

regarding  the  Eldorado  retreat  and  other  Texas  and  Arizona  [locations]  owned  by  the 

Fundamentalist  Church  of  Jesus  Christ  of  Latter  Day  Saints.”   All  of  this  information  was 

available, had the authorities taken the time to telephone Barlow’s probation officer or reach out 

to Sheriff  Doran’s “great contacts,” who he said could have provided the desperately needed 

identifying information of the parties they were looking for.  In fact, at the outset Sheriff Long 

had “volunteered to call some law enforcement people in Utah and Arizona.”  [Vol. 9, p. 17].

Law enforcement and the community of excommunicated and disenchanted former FLDS 

103 On March 22, 2008 a woman claiming to be “Sarah Barlow” called the Monroe Washington Battered Womens’ 
Shelter claiming her husband, Dale Barlow, was living at an address in Everett, Washington.  This information was 
reported to the Schleicher County Sheriff’s office on April 10, 2008.
104 Ms. Swinton has been linked to false reports of sexual abuse to the Domestic Violence Crisis Center, TESSA (the 
Trust, Education, Safety, Support and Action Center), HOPE (the Hope for Child Brides) Center, the Urban Peak 
Center,  911 Emergency Line,  and Sierra High School,  all  in Colorado Springs,  Colorado;  Longmont,  Colorado 
Police  Department;  Pueblo,  Colorado  Police  Department;  the  Abused  Counseling  and  Treatment  Center  in  Ft. 
Meyers, Florida, Cocoon House and Snohomish County Shelter for Battered Women in Monroe, Washington.

86



members  have  enjoyed  a  longstanding  relationship  in  Texas,  Arizona,  Utah,  Nevada  and 

Colorado.   Similarly,  the  law  enforcement  agencies  of  these  various  States  have  met, 

communicated and regularly work in concert with one another in an attempt to coordinate this 

ongoing investigation of the FLDS Church and the activities of its membership.  This community  

is also in routine and regular contact with a private investigator named Sam Brower, who works 

daily and in concert with law enforcement in matters relating to FLDS and its activities.  In fact, 

Federal and State law enforcement agencies have performed data, location, and sophisticated 

telephone searches,  both directly  and indirectly,  for Mr.  Brower.105  Mr.  Brower is  a faithful 

member of the LDS Church,  which looks with considerable  disdain upon the FLDS and its 

faithful.

On March 31, 2008, Flora Jessop, one of the most outspoken of the disenchanted former 

FLDS  members,  called  Investigator  Sam  Brower106 and  hooked  up  a  three-way  telephone 

conversation with Rozita Swinton (claiming to be “Sarah Barlow”).  Brower promptly took the 

telephone number of  Swinton’s  phone and provided it  to  Gary Engels,  the  Mohave County, 

Arizona District attorney investigator.  In that telephone conversation, Ms. Swinton was telling 

Brower and Flora Jessop that she was being taken to Texas.107  Again, both Brower and Engles 

were in regular contact with Texas authorities.

In determining whether a Franks violation has occurred, courts have considered whether 

105 In this regard, Ranger Long acknowledged that his agency had the ability to trace blocked telephone numbers, 
yet neither he, nor any of his fellow agents made any effort to do so prior to presenting this Court with their warrant. 
Ranger Long claimed that he would need authorization from his Captain, that he did not consider this to be a “life or  
death” situation, and that it might take up to 40 days.  It is interesting that Ranger Long would amass an armada of  
this magnitude if it was not serious, and when the officers felt the need they were able to “ping” Rozita Swinton’s 
Tennessee trac phone and determine that the call had originated from Colorado Springs only days into their search.
106 Of note is the fact that Sam Brower received in excess of $500,000.00 from the Diversity Foundation, whose 
primary activity is funding litigation against FLDS members and entities.
107 On this same date, March 31, 2008, while Rozita Swinton was telling Brower and Jessop that she was a young 
girl being held in Colorado City, Utah, she was telling the New Bridge Family Center in San Angelo that she was 
being held in Eldorado, Texas.
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the officers “failed to verify the information with reckless disregard to its truth or accuracy.” 

Davis v. State, 144 S.W.3d 192 (Tex.App.--Fort Worth 2004).  In Davis v. State, 144 S.W.3d 192 

(Tex.App.--Fort Worth 2004) the Court of Appeals held that:

"Thus it is clear that much of the identifiers used by the Officer were totally false 
and that he did little, if anything, to verify the accuracy of those identifiers....He 
concedes he did not check the address on "Barbara Lynn Davis'" driver's license, 
which would have shown a completely different address…While officer Wallace 
might not have actually known this information was inaccurate, he knew that he 
had  not  verified this  information  despite  swearing  otherwise  and  that  the 
preliminary information on these two people had come from a new informant. 
 This failure to verify shows that Officer Wallace could have known and should 
have  known of  the  falsity  of  the  information  and that  he  failed  to  verify  the 
information  with  reckless  disregard  to  its  truth  or  accuracy."  (emphasis  in 
original).

Again,  in  U.S.  v.  Abdallah, 2007  WL 4334106  (S.D.Tex.   Dec.  7,  2007)  the  Federal 

District Court for the Southern District of Texas held that:

"The good-faith exception applies unless the judge issuing the search warrant was 
'misled by information in an affidavit that the affiant knew was false or  would 
have known was false except for his reckless disregard for the truth.’"  (emphasis 
supplied).

More recently, in U.S. v. Heer, 2007 WL 201050 (D.Or. Jan. 19, 2007) an Oregon Federal 

Court held that the  Leon “good faith” exception would not save the reckless failure to follow 

protocol expected of a reasonably well-trained law enforcement officer.

"Such disregard for protocol is, at the very least reckless; the good faith exception 
to the Fourth Amendment provided in...Leon...does not salvage what otherwise 
could have been an oversight or inadvertent mistake."

Accordingly,  the issue is  whether the officers seeking the warrant  to  search the YFZ 

Ranch community failed to follow protocol expected of a reasonably well-trained officer.  It is 

clear that when compared to the enormous and unprecedented expenditure of time, resources and 

manpower to amass this many individuals,  complete with armored vehicles and manned and 

unmanned  air  support,  any  “reasonably  well-trained”  officer  would  at  least  have  made  one 
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telephone call to verify the anonymous caller’s information.  Had these officers done so, none of 

this  protracted  litigation  and  unnecessary  trauma  to  these  individual  Defendants  and  their 

children would have been necessitated.

Here, the affidavit for the second search warrant, No. M-08-002 S, dated April 6, 2008, 

[Defendants’ Exhibit RJessop 4], fails to apprise this Honorable Court that by Sunday evening 

(10:12PM, April, 6, 2008) the executing officers had verified and were well aware of the fact that  

Dale Barlow, the alleged perpetrator of the offense warranting the initial  entry (and who the 

officers alleged posed “an immediate risk...of sexual abuse” to the child, “Sarah Jessop”) was not 

present  on  the  premises  being  searched  and  had  been  located  and  interviewed  by  law 

enforcement in the State of Arizona.  Similarly, the officers failed to apprise this Court that the 

alleged child, Sarah Jessop, had not been located, nor any records indicating her existence, after 

some three full days of searching every structure on those premises.

FRANKS REVIEW NOT LIMITED TO “FOUR CORNERS” OF THE WARRANT

Where, as here, there is a Franks-type challenge to the warrant affidavit, the “court is not 

limited to the ‘four corners’ of the affidavit.”  Cates v. State, 120 S.W.2d 352, 355 n. 3 

(Tex.Crim.App.  2003). 

DEFENSE COUNSEL’S ASSERTIONS SUFFICE
TO WARRANT A FRANKS HEARING

The so-called “second prong” of Franks v. Delaware, 438 U.S. 154 (1978) requires that a 

Defendant “accompany his allegations of falsity with an offer of proof, affidavit or otherwise 

reliable witness statements.” Franks v. Delaware, 438 U.S., at p. 171.  However, the Texas Court 

of Criminal Appeals has held that a “defense counsel’s assertions” in his or her motion will 
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suffice.  Cates v. State, 120 S.W.3d 352 (Tex.Crim.App.  2003);  Ramsey v. State, 579 S.W.2d 

920, 922 (Tex.Crim.App. 1979).

“Franks itself involved an oral amended motion to suppress ‘to include an attack 
on the veracity of the warrant affidavit.’ [Franks, 438 U.S. at 158]  The motion 
was not supported by affidavit  or sworn statements of witnesses,  only defense 
counsel’s assertions as to what the intended witnesses would testify to.  These 
assertions sufficed as ‘otherwise reliable statements of witnesses.’  Similarly in 
Ramsey,  this  Court  held  that  a  defense  counsel’s  statements  as  to  what  the 
proposed witness would testify to sufficed for purposes of the second prong of 
Franks.” Cates v. State, 120 S.W.3d, at p. 358.

RECENT SUPREME COURT AUTHORITY

On January 14, 2009, the United States Supreme Court clarified its rulings in  U.S. v.  

Leon, 468 U.S. 897 (1984) [establishing what was described as the “good faith” exception to the 

exclusionary rule] and Franks v. Delaware, 438 U.S. 154 (1978) [dealing with misstatements in 

warrants], noting that the Court’s use of the term “good faith reliance” upon the warrant was 

“perhaps confusing.” 

“We  (perhaps  confusingly)  called  this  objectively  reasonable  reliance 
‘good faith’.” U.S. v. Herring, 129 S.Ct. 695 (2009).

The Court then goes on to hold that in order to trigger exclusion, police conduct must be 

sufficiently “deliberate” that exclusion might be expected to meaningfully deter such conduct, 

and sufficiently “culpable” that deterrence is worth the price of exclusion. The theory being that 

where “isolated negligence” is attenuated from the search or arrest, exclusion of the evidence 

will not deter police misconduct.  

However,  the  Court  took  considerable  pains  to  point  out  that  in  order  to  warrant 

imposition of the Federal Exclusionary Rule, the police actions need not necessarily be actually 

intentional or “deliberate.” In fact, conduct that is “reckless,” or merely “grossly negligent,” or in 
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some circumstances, even “recurring … negligence” will suffice.

“To trigger the exclusionary rule, police conduct must be sufficiently 
deliberate  that  exclusion  can  meaningfully  deter  it,  and  sufficiently 
culpable  that  such  deterrence  is  worth  the  price  paid  by  the  justice 
system. As laid out in our cases, the exclusionary rule serves to deter 
deliberate,  reckless,  or  grossly  negligent  conduct,  or  in  some 
circumstances recurring or systemic negligence.”  U.S. v. Herring, 129 
S.Ct. 695 (2009).

Here, the conduct of Ranger Brooks Long and his fellow law enforcement officers was 

purposeful, in that despite the enormous expenditure of time, effort and resources to launch over 

one  hundred  officers  in  the  short  period  of  three  days,108 he  failed  to  even  make  a  single 

telephone call to corroborate or verify this caller’s information.  Despite every indication that his 

target  was  not  located  on  the  premises,  Ranger  Long  affirmatively  misrepresents  to  this 

Honorable Court that “Dale Barlow is currently located at the Suspected Place and Premises.” 

Ranger Long’s failure to exercise even the minimal due diligence required of a reasonably well-

trained officer directly related to obtaining the search warrant, in that had he done so, he would 

have learned that the alleged assailant was not and had not been to the searched premises in 

Texas and that the alleged victim was not an underage pregnant mother on the premises, but 

rather a 33-year-old childless prankster, located two states away, who had been convicted of and 

had pending charges relating to similar false claims.109

GROSS,  RECURRING, OR SYSTEMIC NEGLIGENCE
IS SUFFICIENT TO WARRANT EXCLUSION

108 Over one hundred officers were equipped with full military attack gear, and an armored military-type personnel 
carrier was brought from Midland/Odessa, hundreds of miles away.
109 The Court in Herring noted that just as officers can benefit from the “collective knowledge” to establish probable 
cause  in  a  warrantless  search,  they  are  bound  by  that  same  concept,  and  must  accept  responsibility  for  any 
knowledge of  facts  undermining  probable  cause,  or  misrepresentations  of  fellow officers,  even though not  the 
Affiant.

“In analyzing the applicability of the rule, Leon admonished that we must consider the actions of 
all the police officers involved”. 468 U.S, at 923, n. 24 (‘It is necessary to consider the objective 
reasonableness, not only of the officers who eventually executed a warrant, but also of the officers 
who  originally  obtained  it  or  who  provided  information  material  to  the  probable-cause 
determination’).” U.S. v. Herring, 129 S.Ct. 695 (2009).
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Again, the Supreme Court in Herring held that evidence is subject to exclusion if it is the 

consequence of sufficiently culpable police conduct, “including grossly negligent” or “recurring” 

negligent  conduct.  In  Herring,  the  conduct  was  a  mere  clerical  mistake  made  by  a  police 

employee in another jurisdiction and that bookkeeping error was attenuated and unrelated to the 

arrest.   Here,  the  misrepresentations  could  hardly  be  described  as  an  “isolated”  instance  of 

negligence.   These  officers’ repeated  failure  to  apprise  this  Court  of  material  information 

undermining  probable  cause  were  deliberate,  or  at  the  very  least,  constituted  “gross  and 

systematic negligence.”

SPECIAL STATUTORY AND CONSTITUTIONAL PROTECTIONS OF THE FREE 
EXERCISE OF RELIGION

TEXAS RELIGIOUS FREEDOM RESTORATION ACT

In Texas, the Religious Freedom Restoration Act (“the Act) provides affirmative statutory 

protections against State actions which encroach upon the free exercise of religion.  The Act 

provides that, when the State puts a substantial burden upon a person’s free exercise of religion, 

it may serve as a defense in a judicial proceeding,  See §§ 110.004 and 110.011, Tex. Civ. Prac. 

& Rem Code, and even before the initiation of a criminal proceeding, the aggrieved church or 

parishioners may obtain declaratory or injunctive relief to prevent the substantial burden of their 

free exercise of religion.  See § 110.006(b), Civ. Prac. & Rem Code.110  They also have standing 

in judicial proceedings to assert their rights because “the Act” expressly provides that:

110 “(b) Notwithstanding Subsection(a), a claimant may, within the 60-day period established by Subsection 
(a),  bring  an  action  for  declaratory  or  injunctive  relief  and  associated  attorney’s  fees,  court  costs,  and  other 
reasonable expenses, if: (1) the exercise of governmental authority that threatens to substantially burden the person’s 
free exercise of religion is imminent; and (2) the person was not informed and did not otherwise have knowledge of 
the  exercise  of  the  governmental  authority  in  time  to  reasonably  provide  the  notice.”   Counsel  moved  for  a 
temporary restraining order in an effort to prevent the entry by State law enforcement into the sacrosanct premises of  
the FLDS Temple.

92



“A person whose  free  exercise  of  religion  has  been substantially  burdened in 
violation of Section 110.003 may assert that violation as a defense in a judicial or 
administrative proceeding without regard to whether the proceeding is brought in 
the name of the state or by any other person.”
Tex. Civ. Prac. & Rem Code § 110.004.  

And, in Section 110.003(b)(2), the Act requires that the act of a State agency – which 

should include the State’s acts in searching Church premises and the seizure of Church property 

– must be conducted in “the least restrictive means of furthering that interest.”

The Texas Religious Freedom Restoration Act clearly constitutes a “law of the State of 

Texas.”  One designed to protect and preserve one of our most sacred liberties.  And, pursuant to 

Art. 38.23 of the Texas Code of Criminal Procedure, no evidence obtained in violation of any of 

the “laws of the State of Texas…shall be admitted in evidence against the accused on the trial of 

any criminal case.”

DEFILING THE SANCTUARY

Here,  not  only  did law enforcement  enter  and search  the  religious  sanctuary without 

seeking  prior  specific  authority,  they  further  defiled  and  desecrated  the  FLDS  Temple  by 

providing a “tour” of those sacred premises to a vociferous opponent and ex-member of that 

religious community, much of it at State expense and without any appreciable law enforcement 

purpose.  

Q. …You went inside  [the  Temple]  again.   That  would  be 
correct, wouldn’t it?
A. That’s correct.
Q. And…you took her [Becky Musser] in.  For what purpose?
A. I was carrying out a request by [Ranger] Captain Caver.
Q. And what was that request?
A. To escort her there…[n]o specific purpose….
Q. Did you invite her to Eldorado?
A. It was a decision made between myself and Ranger Long.
Q. Schleicher County paid for it?
A. There was some fees reimbursed, not only by Schleicher 
County, but by the State as well.  [Vol. 9, pp. 122-4]
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CONSTITUTIONAL LIBERTIES AND THE HEIGHTENED REQUIREMENT OF
 “REASONABLENESS” OF SEARCHING CHURCH PREMISES

The Supreme Court of the United States has recognized a hierarchy with respect to one’s 

“reasonable  expectation  of  privacy,”  depending  upon the  nature  and use  of  certain  types  of 

premises.

“The  Fourth  Amendment  proscription  against  ‘unreasonable…seizures,’ 
applicable to the States through the Fourteenth Amendment, must not be read in a 
vacuum.  A seizure reasonable as to one type of material in one setting may be 
unreasonable in a different setting or with respect to another kind of material.” 
Roaden v. Kentucky, 413 U.S. 496, 501 (1973).

Roaden and its forebears make it clear that the First Amendment stands as a joint yet 

separate source of limitations on a State’s power to conduct searches and seizures.

Just as an individual has a heightened expectation of privacy in one’s home, as opposed 

to a place of business, See: New York v. Burger, 482 U.S. 691 (1987),111 the Supreme Court has 

recognized that First Amendment rights must be considered in assessing the “reasonableness” of 

a search that impacts such rights.  Thus, in a case involving the First Amendment freedom of the 

press, it was stated:

“[T]he magistrate must judge the reasonableness of every warrant in light of the 
circumstances of the particular case, carefully considering the description of the 
evidence sought, the situation of the premises, and the position and interests of the 
owner  or occupant.   While there is  no justification for the  establishment  of  a 
separate Fourth Amendment procedure for the press, a magistrate asked to issue a 
warrant for the search of press offices  can and should take cognizance of the 
independent  values  protected  by  the  First  Amendment.”  Zurcher  v.  Stanford  
Daily, 436 U.S. 547, 570 (1978) [Powell, J., concurring].

Prior Texas criminal cases have fully recognized this principle, even where the materials 

111 “An individual’s expectation of privacy in his house is even greater than it is in other places, 
such as businesses, which the Court has held implicate the protections of the Fourth Amendment.” 
New York v. Burger, 482 U.S., at p. 700.  See also: Payton v. N.Y., 445 U.S. 573, n. 17 (1988) 
[expectation of privacy in the home “must be strictly circumscribed”]; U.S. v. U.S. District Court, 
407 U.S. 297, 313 (1972).
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at  issue were  allegedly obscene.  Price  v.  State,579 S.W.2d 492,  495 (Tex.Crim.App.  1979) 

[“Where  the  material  sought  to  be  seized  may  be  protected  by  the  First  Amendment,  the 

requirements of the Fourth Amendment must be applied with ‘scrupulous exactitude.”].

The principle is even more compelling in the context of religion, since the invasion and 

search of a place dedicated to spiritual pursuit and worship—such as the Church Temple and 

Temple Annex searched herein—implicate two of the most basic, valued, and constitutionally 

sacred rights in American and Texas law.  

Similarly, and well beyond the statutory protections afforded the free practice of religion, 

the State’s actions in invading and searching a place of religious significance raises important 

and sensitive issues which lay at the intersection of religious liberty and the right to be free from 

unreasonable  searches  and  seizures.   Thus,  the  invasion  and search  of  a  place  dedicated  to 

ecclesiastical  reverence  – such  as  the  Church  Temple  and Temple  Annex  searched herein  – 

implicates two of the most basic,  valued,  and constitutionally sacred rights in American and 

Texas law, requiring a heightened standard of “reasonableness” with respect to the initiation and 

conduct of a search of a church.  Neither the First Amendment to the U.S. Constitution, nor the 

separate and distinct  religious freedoms guaranteed by Art.  1, § 6 of the Texas Constitution, 

when coupled with the  constitutional  proscription against  unreasonable searches,  will  permit 

government  authorities  to  capriciously  invade  and  rummage  through  the  Church’s  most 

sanctified religious site any more than it would permit the same to be done to the Basilica of 

Saint Peter in Rome, were it so situated.

Despite the fact that the religious Temple is by far the most conspicuous structure on the 

1,600 acre premises, and, despite the fact that affiant asserts that he had “personally been on the 

premises of the YFZ Ranch on multiple occasions over the past four years,” the affiant fails to 
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apprise this Honorable Court  of the fact that officers intended to forcibly enter this place of 

worship.112

CONSTITUTIONAL RIGHT TO FREE EXERCISE OF RELIGION

The  right  to  free  exercise  of  religion,  guaranteed  by  the  U.S.  Constitution’s  First 

Amendment and Art. 1 §§ 6 and 8 of the Texas Constitution, does not merely protect mainstream 

and commonly accepted religious practices.  Just as the foundational principle of the Freedom of 

Speech Clause in the First Amendment tolerates unpopular and even despised ideas, See: Cohen 

v. California, 403 U.S. 15 (1971), so does the principle underlying the Establishment Clause 

protect unpopular and despised minorities from government sponsored religious orthodoxy.  See:  

Santa Fe Independent Sch. Dist. v.Doe, 530 U.S. 290 (2000);  Lee v. Weisman, 505 U.S. 577 

(1992).  Like freedom of speech, freedom of religion is enshrined as a constitutional liberty not 

to affirm the popular and uncontroversial but to protect the unfavored yet devoutly-held beliefs 

and practices of the minority.

In this case, there can be little doubt that the law enforcement authorities who engaged in 

this unprecedented raid were aware of popular misconceptions about the beliefs and practices of 

the FLDS Church, and acted on such misconceptions rather than on the facts.  To the extent these 

Defendants have been charged with crimes based on those beliefs and practices, it will be shown 

that they have not acted in violation of any Texas statute.  Rather these Defendants have acted in 

a manner consistent  with their  fundamental  beliefs  in principles that  govern their  communal 

living and worship practices.  For example, both the Law of Consecration, in which the faithful 

commit  all  their  time,  energy,  talents  and  property  to  the  Church  and  receive  in  return 

stewardships according to their “just wants and needs” as determined by their divinely inspired 

112 It  was only after  having already made a “dynamic” or forced entry into and completed their  search of  this 
religious sanctuary, that authorities, for the first time sought permission from this Court to enter and search “temples 
and temple annex, [and] places of worship.” See: Second search warrant No. M-08-002 S, sought and obtained late 
Sunday night, April 6, 2008. 
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religious leaders; and the New and Everlasting Covenant of Marriage, in which the faithful are 

“sealed” as husband and wife before God under circumstances that do not constitute either a 

ceremonial  or  a  common law marriage;  both  of  these  fundamental  beliefs  and  practices  are 

implicated by the State’s action here.

Whether these beliefs and practices violate Texas criminal laws is not fully before this 

Court at this time.  Suffice it to say for now that any suspicion that these Defendants’ conduct in 

this regard did violate Texas criminal statutes would constitute an unconstitutionally overbroad 

attack  on  religious  belief  and  practice,  since  the  Supreme  Court  has  recognized  that  laws 

targeting religious practices or otherwise improperly discriminating against unpopular minorities 

may fail appropriate constitutional scrutiny.  See: Church of the Lukumi Babalu Aye, Inc., et al.,  

v. City of Hialeah, 508 U.S. 520, 113 S.Ct. 2217 (1993) [striking down application of animal 

cruelty laws as unconstitutionally targeting the Santeria practice of animal sacrifice]; Gonzales,  

et al. v. O Centro Espirita Beneficente Uniao do Vegetal, et al., 546 U.S. 418, 126 S.Ct. 1211 

(2006),  [striking  down application  of  laws  against  consumption  of  a  Schedule  I  Controlled 

Substance to the practices of an obscure Brazilian religious sect];  Lawrence v. Texas, 539 U.S. 

558, 590 (2003) [striking down Texas’ sodomy statute as an unwarranted intrusion into personal 

decisions related to marriage and intimate personal relationships, with Justice Scalia noting that 

the majority’s decision has potential implications for laws targeting bigamy].

In addition to the Texas and Federal Constitutional and statutory violations relating to 

these  Defendant’s  rights  to  privacy,  the  evidence  seized  in  this  sweeping  search  should  be 

suppressed for violation of the remedial provisions of the Federal Religious Freedom Restoration 

Act, 42 U.S.C. § 2000 bb-1, the Texas Religious Freedom Restoration Act, § 110.001 et seq, 

Texas Civil Practice and Remedies Code, and these Defendants’ right to free exercise of their 
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religion.

SEARCH OF SACRED RELIGIOUS SANCTUARY

The officers were well  aware of the presence of the Temple.   It  was by far  the most 

prominent building within the county. In fact the Temple “dwarfs anything else in the county.” 

[Vol. 10, p. 147]  Moreover, these officers understood the “sacred” character of this sanctified 

sanctuary.

Before entry onto the property, Sheriff Doran can be heard on his tape recorder telling 

others “The temple’s the issue.  The temple’s the hot button…that is a major problem for them” 

[Sheriff Doran’s “Gate Tape.” Defendants’ Exhibit 11 (14), p. 12]. 

David Doran: My gut feeling is that’s holy ground for them. 
The temple is very holy ground.  [Sheriff Doran’s “Gate 
Tape.” Defendants’ Exhibit 11 (25), p. 28]

Despite this, no mention of the holy place and the officers’ desire to enter same is even 

hinted at in the original Affidavit and Warrant.  A second search warrant was obtained from this 

Court  at  approximately  10:12PM,  three  days  later  on  Sunday,  April  6,  2008,  authorizing  a 

continued  search  of  those  same premises  and  additional  structures,  including  any  “temples, 

temple Annexes [and] places of worship” [See: Search Warrant, No. M 08-002 S, dated April 6, 

2008, Exhibit RJessop 4]113.  An affidavit in support of the issuance of that second State warrant 

was signed and sworn to by Texas Ranger Leslie Brooks Long [See: Affidavit, dated April 6, 

2008, Exhibit RJessop 4].  While the FLDS Temple (Church) and Temple Annex are by far the 

most notable structures on said premises, and, while the law enforcement authorities were well 

113 Of note, this Honorable Court specifically struck out (and initialed) paragraphs “(10)” and “(11)” wherein these 
officers sought permission to take “(10) blood, head hair, pubic hair, bucal cells, and fingerprints of adult males over 
the age of seventeen who reside at the Suspected Place and Premises,” and “(11) blood, head hair, pubic hair, bucal 
cells, and fingerprints of adult females over the age of seventeen who reside at the Suspected Place and Premises,”  
clearly indicating this Court’s intent to deny such requests.  See: Search Warrant, No. M 08-002 S, dated April 6, 
2008, Exhibit RJessop 4, at p.2, ¶¶ “(10)” and “(11)”.
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aware of the existence of said religious Temple and their desire to search same114, and while the 

original warrant No. M 08-001 S expressly identifies structures including “multiple residential 

structures” and “medical facilities,” no mention is made of any Temple, Church or other place of 

religious worship in the original warrant or affidavit.  Despite vigorous protest against entry and 

desecration of said Temple and its sacred religious contents115, said Temple was forcibly entered 

and searched late on Saturday, April 5, 2008. The search of this sanctified place of worship was 

completed by 2:00AM Sunday morning, April 6, 2008.116  A full day after the forcible entry and 

some sixteen hours after the search of that religious facility had been completed, a second Search 

Warrant was sought and obtained [See: Affidavit for Search and Arrest Warrant, dated April 6. 

2008, at p. 5, See: Exhibit RJessop 4], which for the first time expressly describes the “temples, 

114 Sheriff Doran stated that he had provided aerial photographs of the entire area and had specifically “point[ed] 
out” the “Temple.”  [See: Defendants’ Exhibit 22]  More importantly, in his briefing to the search teams “about some 
of  their  [FLDS’]  beliefs,”  before  any  warrant  was  sought,  Sheriff  Doran  had  advised  the  officers  that  these 
“buildings were sacred to them.”  [See: Defendants’ Exhibit 11(14), p. 12 and (25), p. 28]
115 At 1:15PM on April 5, 2008, before the officers forcibly entered the Temple and before those same officers 
obtained a second warrant authorizing the search of the “Temple and Temple Annex,” undersigned counsel sought a 
hearing pursuant to Arts. 18.12 and 18.13 of the Texas Code of Criminal Procedure, specifically pointing out that 
“[a]lthough the authorities were well aware of the fact that the major structure on these thousands of acres is a 
religious  temple,  and  although  the  warrant  specifically  describes  ‘medical  facilities’ there  is  no  mention  of  a 
structure dedicated solely to religious purposes.”  See: Supplemental Request for Issuing Magistrate  to Conduct 
Hearing Regarding Issuance of Search and Arrest Warrant, at p. 2.  At the same time counsel, on behalf of Merril  
Jessop filed a Request for Temporary Restraining Order, Motion to Stay Execution of and to Quash Search Warrant 
[file stamped by the Clerk at 1:15PM, 4/5/08] in which counsel pointed out that:
“Irreparable injury is likely should the search be permitted to continue in that the next location at the community 
which law enforcement proposes to search is the temple.  The temple is one of the holiest sites in the community to 
the religious denomination living there.  The right to their religious beliefs and to their religious practices to a great 
extent  is  guaranteed  under  the  first  amendment  to  the  United  States  Constitution.   Members  of  the  religious 
denomination occupying the community consider it a desecration of one of their holiest sites for a non-member to 
enter their temple.  Similar to the concept of un-ringing a bell, how would law enforcement propose to un-desecrate 
the temple at [the] community should [the] search later be found to have been illegal?  Such a desecration would be 
irreparable.  And yet, the temple site, surrounded as it is by a tall masonry wall with only 6 gates is easily secured 
and could be secured for a brief period of time to permit the issues raised by this pleading to be addressed in a full 
hearing before the court.  Considering that to be constitutionally sound searches must be reasonably conducted, the 
sort of brief delay asked for here seems quite reasonable, balanced against the degree of harm that would occur 
should the search of the temple not be found to be legally permissible.”
116 DPS Ranger Lt. Shawn Palmer’s Report reflects that “the clearing and search of the Temple was completed at 
approximately 11:00PM,” on April 5, 2008 [See: Ranger Palmer’s Report of Investigation, at p. 13 of 57, ¶ 1.25], 
and  by  “Sunday,  04-06-2008,  at  approximately  2:00AM,  the  clearing  and  search  of  the  Temple  Annex  was 
completed” [See: Ranger Palmer’s Report of Investigation, at p. 13 of 57, ¶ 1.25].  Yet, the warrant specifically 
authorizing the search of these two exclusively religious structures was not obtained until  a full day after those 
searches had been completed. 
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temple Annexes [and] places of worship” as places to be searched.

CONCLUSION AND PRAYER

Accordingly, and for the foregoing reasons and authorities, Defendants pray that pursuant 

to  Article  38.23  of  the  Code  of  Criminal  Procedure  this  Honorable  Court  enter  an  order 

suppressing any and all evidence seized as a result of the entry and subsequent searches of the 

premises  “located  at  2420 County Road (Rudd Road)  Eldorado,  Texas,”  consisting  of  some 

“1691.11  acres”  and  “contain[ing]  multiple  residential  structures”  and  the  Fundamentalist 

Church of Jesus Christ  of  Latter  Day Saints’ religious Temple [Church]  and other  places of 

worship, beginning on April 3, 2008, and continuing until April 9, 2008 on the grounds that said 

intrusion, invasion, search and seizure violated these Defendants’ rights under the First, Fourth, 

Fifth, Sixth, Ninth, and Fourteenth Amendments to the United States Constitution, Article I, §§ 1, 

6, 8, 9, 10, and 19 of the Texas Constitution, Articles 1.05, 18.01 et seq., and Art. 38.23 of the 

Texas Code of Criminal Procedure,  the Religious Freedom Restoration Act, 42 U.S.C. § 2000 

bb-1, and the Texas Religious Freedom Act, § 110.001 et seq, Texas Civil Practice and Remedies 

Code, and for such other and further relief as this Honorable Court should deem just and proper.

Respectfully submitted:

Randy Wilson
P.O. Box 2875
Abilene, Texas   79604-2875

Attorney for Defendants,
MICHAEL EMACK,

David Glenn Rogers
P.O. Box 10822
Midland, Texas   79702-7822
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