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Brief of Appellee 
 

STATEMENT OF JURISDICTION 

 Defendant appeals his convictions for two counts of rape as an accomplice, first 

degree felonies.  This Court has jurisdiction under Utah Code Ann. § 78A-3-102(3)(i) (West 

Supp. 2008).1 

STATEMENT OF THE ISSUES 

 1. Did the trial court properly instruct the jury that Jeffs had to have the mental 

state for the underlying offense of rape and that the jury should look to Jeffs’s own mental 

state, and not that of any other party, when determining Jeffs’s liability?   

 2.  The instructions required the jury to be unanimous as to all the elements of rape, 

including that the victim did not consent to sexual intercourse.  Was the jury also required to 

be unanimous as to how and why the victim did not consent?   

 Standard of Review for Issues 1 and 2:  Jury instructions are reviewed for correctness.  

State v. Miller, 2008 UT 61, ¶ 13, 193 P.3d 92. 

                                            
1 Unless otherwise stated, all code citations are to the West 2004 publication. 
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 3.  Was evidence that Jeffs used his position of religious authority to force a 14-year-

old girl to enter into and remain in an illegal marriage with her 19-year-old first cousin 

sufficient to sustain his convictions for rape as a party? 

 4.  Was the evidence sufficient that Jeffs enticed a 14-year-old girl to have sexual 

intercourse with her 19-year-old first cousin?   

 Standard of Review for issues 3 and 4:  In sufficiency of the evidence challenges, this 

Court reviews the evidence and all reasonable inferences “in the light most favorable to the 

verdict of the jury.”  State v. Brown, 948 P.2d 337, 343 (Utah 1997).  This Court will reverse 

a jury conviction for insufficient evidence only when the evidence is “sufficiently 

inconclusive or inherently improbable that reasonable minds must have entertained a 

reasonable doubt” as to defendant’s guilt.  Id.  

 5.  Does the enticement provision in Utah’s lack of consent statute violate either the 

void-for-vagueness doctrine or the Free Exercise Clause? 

 Standard of Review.  Constitutional challenges to a statute are reviewed for 

correctness.  State v. Green, 2004 UT 76, ¶ 42, 99 P.3d 820. 

 6. Should this Court review Jeffs’s claim that the trial court erred in seating an 

alternate jury, where he invited any error?   

 Standard of Review.  The invited error doctrine precludes appellate review.  State v. 

Lee, 2006 UT 5, ¶ 16, 128 P.3d 1179.   

 7. Did the trial court abuse its discretion in imposing consecutive sentences? 

 Standard of Review.  A trial court’s sentencing decision is reviewed for an abuse of 

discretion.  State v. Helm, 2002 UT 12, ¶ 8, 40 P.3d 626.  
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CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 

 The following constitutional provisions, statutes, and rules are in Addendum A: 

 Utah Const. Art. I, § 10 (Trial by Jury); 
 Utah Code Ann. § 76-2-202 (party liability); 
 Utah Code Ann. § 76-5-402 (rape); 
 Utah Code Ann. § 76-5-406 (lack of consent); 
 Utah Code Ann. § 76-3-401 (consecutive sentencing statute); 
 Utah R. Crim. Pro. 18 (jury selection). 
 

STATEMENT OF THE CASE 

 Warren Jeffs was charged with two counts of rape as an accomplice, a first degree 

felony, in violation of Utah Code Ann. §§ 76-5-402 and 76-2-202.  R7-8, 93-94.  After a 

preliminary hearing, Jeffs was bound over for trial.  R131, 146-47.  A jury convicted him as 

charged.  R1131-32; R1750:27-28. 

 Jeffs moved to arrest judgment, alleging that the evidence was insufficient to support 

his convictions.  R1763-1804.  The trial court denied the motion and sentenced Jeffs to two 

consecutive prison terms of five years to life.  R1859-61.   

 Jeffs timely moved for a new trial, arguing that the trial court erred in seating an 

alternate juror after deliberations had begun.  R1868.  The trial court denied the motion on 

the basis of invited error.  R2016.  Defendant timely appealed.  R2017.   

STATEMENT OF FACTS2 

 Elissa Wall was only 14 when she was told that the prophet of her church had 

received a revelation from God that she was to marry her 19-year-old first cousin, Allen 

                                            
2 The following facts are recited in the light most favorable to the jury verdict.  See 

State v. Holgate, 2000 UT 74, ¶ 2, 10 P.3d 346.  Because defendant and his father share the 
same last name, the fact statement refers to all actors by their first names.    Throughout the 
rest of the brief, “Jeffs” refers only to the defendant.      
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Steed.  Warren Jeffs, the son and first counselor to the prophet, insisted that Elissa go 

through with the marriage despite her repeated protests that she was too young and did not 

want to marry her first cousin.  A few days later, Warren presided over an unlicensed 

wedding ceremony in which he declared Allen and a crying Elissa husband and wife.  He 

then joined their hands and admonished them to “[g]o forth and multiply and replenish the 

earth with good priesthood children.”  When Elissa later asked for a release from the 

marriage because Allen was touching her in ways that made her uncomfortable, Warren told 

her to “repent,” “go home,” and “give [her]self to Allen . . . mind body and soul.” 

The prophet “was as God to us.  He was God on earth.”  (R1746:98). 

 Elissa grew up in an FLDS family in Salt Lake City.3  R1746:87.  From kindergarten 

through sixth grade, Elissa attended Alta Academy, a private FLDS school in the Salt Lake 

area.  R1746:87-88.  Warren Jeffs, the son of then-FLDS prophet Rulon Jeffs, was the 

principal and a teacher at the academy.  Id.  Warren taught a daily morning devotional, 

priesthood history, and home economics.  R1746:87-89.  From her “youngest years,” Elissa 

listened to audiotapes of Warren’s lectures and teachings “all the time.”  She listened to them 

in school, on her Walkman in her room, and while she did housework.  R1746:88-90. 

 Warren taught both boys and girls to treat each other like “snakes.”  R1746:90; 

R1755:133.  Boys and girlseven the younger oneswere prohibited from intermingling or 
                                            

3 The FLDS Church is one of several “small religious communities in Utah that 
continue to interpret the early doctrine of the Church of Jesus Christ of Latter-day Saints (the 
‘LDS Church’ or ‘Mormon  Church’) as supporting the practice of ‘plural marriage,’ or 
polygamy.  Though often referred to as ‘fundamentalist Mormons,’ these groups have no 
connection to the LDS Church, which renounced the practice of polygamy in 1890.”  State v. 
Holm, 2006 UT 31, ¶ 2 n.1, 137 P.3d 726.  The FLDS Church community is concentrated in 
the twin communities of Hildale, Utah and Colorado City, Arizona. 
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having any social contact with the opposite sex.  R1746:90; R1755:133-34.  Before marriage, 

dating, kissing, hugging, and even hand-holding between the sexes were strictly forbidden.  

R1746:90-91.  Girls were taught to let down these bars after marriage and to then allow their 

husbands to touch them.  R1755:190; R1746:97.   

 Girls were not taught at school about maturation or human anatomy or reproduction.  

R1746:94-95; R1755:189-90.  Members of the FLDS community did not use the terms “sex” 

or  “sexual intercourse.”  R1747:105; R1755:21, 113-14, 135-36.  They used other terms, 

like “man/wife relations” or “marriage relationship.”  R1747:105; R1755:136.  While some 

girls might be taught about sex by their parents, many, including Elissa, were not.  

R1755:135, 189-90; R1753:79.  Warren taught the girls that their husbands would teach or 

train them about marital relations.  R1746:96; R1755:135.   

 Girls were taught from “the smallest of [their] years,” that God would reveal to the 

FLDS prophet whom they should marry.  It was expected that the prophet would arrange all 

their marriages.  R1747:15;R1755:34,137;R1753:21,71,121,128, 148, 161-65.   

 Elissa was also taught, and believed, that the FLDS prophet “was as God to us.  He 

was God on earth.”  R1746:98; R1755:34.  The prophet’s counselors “were pretty much the 

same as him.”  R1746:98; R1755:243.  They “had jurisdiction over everything in our lives.  

They decided many things.  And we were to follow them obediently as though we were led 

by a hair,” meaning that if “we objected in any way, that would pop.”  Warren himself taught 

that “obedience to the leaders in the FLDS community was to be completely and willingly 

and sweetly with no question and setting aside your own feelings.” R1746:98-99. 



 
 6 

 Disobedience to church leaders had consequences, both spiritually and socially.  

R1746:97-99; R1755:118-20.  In addition to “forfeit[ing] . . . [a] chance at an afterlife . . . 

and a salvation,” disobedience could also result in losing one’s family, not being able to 

marry, being removed from the community, and “pretty much los[ing] everything they knew 

in their lives.”  R1746:99.   

 Elissa experienced these consequences firsthand when, in 1999, her father, who “was 

not obedient to the leaders of the community,” was deemed “unpriesthood worthy” and had 

his family “stripped from him.”  R1746:99, 109, 115-17.  That year, fourteen-year-old Elissa, 

her mother, two younger sisters, and two brothers, were removed from her father’s home in 

Salt Lake and sent to live with Fred Jessop, Rulon’s second counselor, in Hildale, Utah.  

R1746:49, 116-18; R1755:142.  Elissa had no contact with her father after that.  R1746:118. 

 The next month, Warren, who by this time was his father’s first counselor, performed 

a ceremony making Elissa’s mother one of Fred’s plural wives.  R1746:117-18; R1747:24; 

R1755:141-42, 145.  Fred was now Elissa’s “caretaker” and “priesthood father” or 

“priesthood head.”  R1746:118; R1747:7; R1755:31, 62; R1754:67. 

“I asked him if he was sure it was [me] . . . because I was so young” (R1747:10). 

 In April 2001, Fred told Elissa that the prophet had “a place of marriage” for her and 

that she needed “to prepare [her]self for that place.”  R1747:10; R1755:92.  Elissa was 

“shocked,” and asked him “if he was sure it was myself . . . because I was so young.”  

R1747:10.  Fred repeated that she “needed to prepare [her]self for it.”  R1747:11.  When 

Elissa asked who she was to marry, Fred told her that it would be “revealed” to her later.  Id.   
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 A few days before she was to be married, Elissa learned that her intended husband 

was Allen Steed, her 19-year-old first cousin.  R1747:18-23; R1746:111-12; State’s Ex. 7.  

Allen had bullied Elissa when she was younger and had called her names.  R1746:113-14.   

 Although she did not “want to defy the prophet” or his counselor, Elissa told Fred that 

she would not marry Allen.  R1747:23-24.  She explained that she was only 14 and Allen 

was her first cousin.  Id.  Fred told her that she needed to talk to the prophet himself because 

he was the one who had directed this to happen.  R1755:96.   

 Elissa called Warren the next day to set up an appointment with Rulon.  R1747:24-25.  

Elissa called Warren because Rulon had suffered a debilitating stroke and Warren was taking 

all of Rulon’s appointments and handling the affairs of the church.  R1747:24-25; 

R1755:120, 141-45, 243.  Warren had given strict instructions that no one was to see his 

father alone.  R1755:144.     

 Elissa told Warren that she “wanted to hear from the prophet himself” that she was 

supposed to get married.  R1747:26.  She told Warren that she did not feel right about getting 

married at 14 and that she did not want to marry her cousin, Allen.  Id.  Warren called Fred 

the next day.  Id. 

“[Y]our heart is in the wrong place” (R1747:45). 

 When the marriage was still not called off, Elissa arranged to see Rulon himself.  

R1747:27-28.  Warren and a few other people were present.  Id.  Elissa knelt next to Rulon’s 

chair.  Rulon took her hand and asked what he could do for her.  R1747:28, 43.  Elissa 

tearfully told him that she did not want “to defy him in what he was directing [her] to do,” 



 
 8 

but asked that he not make her marry for at least two years, when she turned 16, or at least 

“find someone other than my cousin to marry.”  R1747:43-44.   

 Rulon looked confused and asked Elissa to repeat what she had said.  R1747:44.  As 

she composed herself, Warren “jumped in,” and said, “this young lady right here is asking 

that you find a different place for her.  She feels like what you have directed her to do is not 

for her to do.”  Id.  After looking at Warren, Rulon turned to Elissa, patted her hand, and 

said, “Follow your heart, sweetie.  Follow your heart.”  Id. 

 Elissa felt “so relieved.”  R1747:44-45.  But afterwards, Warren told her, “The 

prophet wanted me to remind you that this is the right thing to do.  And you will go forward 

with this.”  Elissa said, “Well, he told me to follow my heart.  And . . . my heart is screaming 

no.”  Warren replied, “Elissa, your heart is in the wrong place.  This is what the prophet has 

directed [you] to do.”  R1755:86-87; see also R1747:45.  Elissa felt confused because while 

the prophet had told her to follow her heart, Warren, his “second in command,” was telling 

her “something completely different.”  R1747:46; see also R1755:14-16. 

 Elissa met with Fred that day and told him that Rulon had told her “to follow my heart 

and keep sweet.”  R1747:47.  She told Fred, “I can’t do this.  I don’t want to and please 

[don’t] make me do it.”  Id.   

 After this meeting with Fred, Elissa felt “[d]espair” and “[t]rapped.”  She had no 

“other options,” than to go forward with the marriage.  R1747:48-49; R1755:63, 92-93.  If 

she refused, she “would no longer be welcome in Fred’s home,”  R1747:48, and she would 

have to give up her relationship with her mother, brothers, and sisters.  R1755:109.  She had 
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no money, no friends who would have given her a ride out of town, and nowhere to go.  

R1747:48-49.   

“What the hell is Fred thinking?”  (R1755:154). 

 Elissa had two older sisters who were married to Rulon:  Rebecca and Jennie.  

R1755:125, 145.  Rebecca was “horrified” to learn that Elissa was to be married at age 14.  

R1755:146.  She had encouraged Elissa to ask Rulon and Warren for more time, believing 

that they would grant it.  R1755:150-51.     

 Two days before the wedding, when Rebecca and Jennie realized that the “other 

authorities” were not helping Elissa, they approached Rulon themselves.  Warren was 

present.  The sisters told Rulon that Elissa was “very concerned” about going through with 

the marriage.  R1755:1523-54.  When Rulon said that he did not understand, Warren 

explained that Elissa was to be married to Allen Steed and that Fred wanted this to happen.  

R1755:154.  When Rebecca said that Elissa was only 14, Rulon exclaimed, “What the hell is 

Fred thinking.”  Id.  Warren replied that Fred was “insisting that this happen because of who 

he is,” and “[w]e would like to honor his request.”   R1755:154, 244.   

 Rulon said that Elissa should go to Fred and that “there should be no rush.”  

R1755:155.  Rebecca conveyed that message to her mother and Elissa.  Id.  But the next day, 

Elissa’s  mother told Rebecca that the marriage was still going forward.  Id. 

“I felt like I was getting ready for death” (R1747:53). 

 Rebecca, her mother, and Elissa stayed up all night before the wedding to sew a dress.  

R1747:50-54; R1755:156.  Elissa was “extremely exhausted and . . . worn down” from 

crying over the past four to five days.  R1747:52.  She continued to cry while her mother and 
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sister worked on her dress.  R1747:53; R1755:157.  They frequently stopped and waited for 

Elissa to quit sobbing because “literally, her chest was moving,” making it hard to cut,  

measure, and avoid poking Elissa with pins.  R1747:53; R1755:157.  Elissa felt like she was 

“getting ready for death.”  R1747:53.       

 A caravan drove Elissa and two other girls to a hotel in Caliente, Nevada to be 

married.  R1747:56-60.  Elissa, who rode in a van with Allen and his parents, felt “extremely 

scared” and “overwhelmed” and cried “here and there throughout the ride.”  R1747:57.   

 At the hotel, the two other prospective brides helped Elissa change into her wedding 

dress.  R1747:49.  One was Elissa’s age and the other was a few years older.  R1747:58-59.  

Elissa was still “very emotional” and told them, “I can’t do this.”  R1747: 60.  One of them 

told Elissa that she could not believe that Elissa would defy the prophet.  R1755:94.  Elissa 

tried to explain that she was not trying “to defy the prophet”; she “just [didn’t] want to do 

this.”  R1747:60.  Elissa “could not believe that [she] was in this situation after everything 

[she] had said to everyone.”  R1747:59.  This was “the worst possible situation” and Elissa 

had “no control of anything.”  R1747:59-60.   

“Now go forth and multiply and replenish the earth 
 with good priesthood children” (R1747:66). 

 
 Rulon, Warren, and Fred sat at the front of the ceremony room.  Two men stood by 

the door.  Allen’s family and Elissa’s mother were also seated in the room.  R1747:61-62.   

 Warren performed the ceremony.  R1747:63.  As Elissa cried tears of “despair” and 

“fear,” Warren told her to take Allen’s hand.  She did.  R1747:64.  But when Warren asked 
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Elissa, “Do you take Allen,” she hung her head and said nothing.  R1747:63-64.  The room 

was “completely quiet,” but Elissa “couldn’t say anything”: “I could not agree to this.”  Id.   

 Warren asked Elissa a second time whether she took Allen.  When Elissa remained 

silent, Warren had her mother stand next to her and hold her hand.  Id.  After a long silence, 

Warren repeated the words and asked Elissa to say, “I do.”  Elissa’s mother squeezed her 

hand.  Finally, Elissa said, “Okay.  I do.”  She then “burst into tears.”  R1747:65.   

 Warren told Allen that he could “kiss the bride,” but Elissa “just hung [her] head” and 

“shook it.”  Warren said, “Lisi, kiss Allen.”  Elissa then gave Allen “a peck on the lips.”  

R1747:65-66.   Elissa dropped Allen’s hand, but Warren rejoined their hands and said, “Now 

go forth and multiply and replenish the earth with good priesthood children.”  R1747:66.   

 Elissa fled and locked herself in a bathroom.  R1747:67.  Overwhelmed, she 

“crumbled on the floor” and “started to sob.”  Id.  She “cried and cried and cried,” and 

refused to come out for “quite a little while.”  Id.   

Honeymoon Hideout 

 Although no marriage license had been obtained, Elissa considered herself to be 

married to Allen and she viewed him as her “priesthood head.”  R1747:67-68.  This meant 

that he was Elissa’s leader and “ticket to heaven.”  R1747:68.  If Elissa was not “a good 
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submissive priesthood wife to him,” she could not go to heaven.  She was “to be obedient to 

him and in the future raise children and bear children with him.” 4  Id.   

 Elissa understood Warren’s admonition to “multiply and replenish the earth” to mean 

that they should have children and raise them.  R1747:66.  But although Elissa understood 

that she was supposed to have babies, she did not yet know how babies were made.  

R1747:66-67.  She knew only that when other people got married, “a few months later they 

were pregnant, and nine months after that they had a baby.”  R1747:68.       

 Elissa and Allen came home to Elissa’s bedroom, which now had a bigger bed and 

was decorated as a “Honeymoon Hideout.”  R1747:70; State’s Ex. 9.  Elissa tried to smile 

for pictures, but was still very emotional and crying and had to sometimes excuse herself to 

go into the hall.  R1755:160.  In one photo, Elissa tried to hide her tears by covering her face.  

State’s Ex. 9; R1747:72.  Elissa was embarrassed about crying because everyone was telling 

her how she had “done the right thing” and that she “was going to be happy some day.”  Id.  

Elissa confided in her sister Rebecca that she was still “very uneasy” with the marriage and 

that she was “scared” and had not wanted to get married.  R1755:160-61.     

 Allen did not touch Elissa that night, although they slept together.  R1747:73-75.  But 

he began touching Elissa on her private parts and under her clothes during a honeymoon trip 
                                            

4 Allen also considered himself to be married to Elissa.  R1754:66-67.  Of course, the 
marriage was not legally valid.  First, no marriage license was obtained.  R1747:67-68; 
R1754:25, 67.  Nevada law requires a license.  See Nev. Rev. Stat. §§ 122.010, 122.040.  
Second, Allen and Elissa were first cousins.  Neither Utah nor Nevada permit first cousins to 
marry at their age.  See Nev. Rev. Stat. § 122.020; Utah Code Ann. § 30-1-1.  Finally, at age 
14, Elissa could not marry in Utah.  See Utah Code Ann. § 30-1-2.  In Nevada, she could 
marry at age 14 only if one of her parents consented by following certain formal 
requirements.  Nev. Rev. Stat. 122.040.  Nothing in the record suggests that either of Elissa’s 
parents executed such a consent. 



 
 13 

a few days later.  R1747:83.  Elissa did not understand why Allen was touching her like that 

and she asked him to “please stop.”  Id.  The touching “terrified” and “horrified” Elissa.  Id.  

When Allen continued to touch her, she told him that she “hated him” and “didn’t want him 

to touch” her.  R1747:85. 

Count I: April 23, 2001 – May 12, 2001 

“I just wanted to die.”  (R1747:95). 

 Allen had sexual intercourse with Elissa for the first time two to three weeks after the 

wedding.  R1747:92-97; R1755:9; R1754:75-76.  A few days before that, Allen took Elissa 

to a park where he exposed his genitals to her.  R1747:86-87; R1754:29-31.  Elissa turned 

away, closed her eyes, and told Allen to “put that away.”  R1747:86-87.  Saying she “didn’t 

want to see it,” she jumped up and ran sobbing to her mother’s room.  R1747:87-88.  Elissa 

could not bring herself to tell her mother what was wrong.  Id.   

 Elissa hid in her mother’s room until two or three in the morning, hoping that Allen 

would be asleep.  R1747:88.  But when Elissa came in, he was sitting on the bed.  He stood, 

and Elissa begged him not to touch her.  Id.  Allen started to undress Elissa and then himself.  

R1747:89.  Crying, Elissa begged, “Please.  I don’t want you doing it.  It doesn’t feel right.  

Please stop.  Please quit.  I can’t do this.”  Allen replied that this was “what he was supposed 

to do to” Elissa, that “this was what married people did.”  He then asked Elissa, “Well, don’t 

you ever want to have babies?”  Elissa, who still did not know how babies were made, 

replied, “Not with you.”  She then fled back to her mother’s room.  Id.    

 When Elissa returned to her room a few days later, Allen told her, “It is time for you 

to be a wife and do your duty.”  Although Elissa begged, “Please don’t do this,” Allen 
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undressed her and then himself.  After both were naked, Allen made Elissa stand there.  

R1747:92-93.  He then pulled her over to the bed, as she sobbed, “Allen, I can’t do this.  

Please, just don’t.”  Id.  Elissa’s “whole entire body was just shaking” because she was “so, 

so scared.”  Id.  Saying nothing, Allen laid Elissa on the bed and had sex with her.  

R1747:93-94.  He then rolled over and went to sleep.  R1747:94. 

 Elissa lay there, “completely numb and shocked.”  She felt “dirty and used.”  She 

“curled up in a ball,” and lay there for a long time while she tried to forget what had just 

happened to her.  After Allen fell asleep, Elissa dressed and went into the bathroom.  She did 

not want to see her mother because she was afraid her mother would think she was 

“disgusting” and “evil.”  Id.;  see also R1755:31-32.            

 Elissa then took two bottles of pain killers and sat next to the tub with her knees to her 

chest, thinking that she “just wanted to die.”  R1747:95.  She threw up instead.  Id.   

Count II:  May 13, 2001 – September 30, 2003 

“I needed to go home and give myself to Allen . . . 
mind, body and soul and obey without question”  (R1747:103). 

 
 Soon after, in mid-May 2001, Allen and Elissa traveled to Canada to visit two of 

Elissa’s married sisters.  R1747:97; R1755:112.  Elissa’s sisters could see that something 

was wrong.  R1747:98; R1755:114.  Elissa was very “standoffish” to Allen.  She did not 

want to touch him or pose next to him for photos.  R1747:98.  Elissa told her sister Teresa 

Blackmore that she “hated” Allen, but could not, at first, bring herself to tell Teresa why.  

R1747:99.  She finally confided to Teresa that Allen “was touching her when she didn’t want 

to be touched,” and that he was “[d]oing things to her that she absolutely did not want him to 
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do.”  R1755:113.  After talking with Teresa, Elissa resolved to talk to Warren when she 

returned to Hildale.  R1747:101. 

 Elissa met alone with Warren in late-May or June 2001.  R1747:101, 106.  It was 

“very unusual” for a woman to meet with a priesthood leader without her husband, and 

Warren asked where Allen was.  R1747:102.  Warren was “a little taken aback” when told 

that Allen was not coming, but he asked what he could do for Elissa.  Id.  Elissa told Warren 

that Allen was touching her and doing things that she “was not comfortable with and didn’t 

fully understand.”  Id.  She told Warren that she did not love Allen and could not see herself 

having a family with him and begged for a “release” from the marriage.  R1747:102-03.    

 Warren told Elissa that she needed to “repent” and that she “was not living up to [her] 

vows, . . . was not being obedient, . . . was not being submissive to [her] priesthood head.”  

Warren then told her that she “needed to go home and give [her]self to Allen, who was [her] 

priesthood head and husband, mind, body and soul and obey without question.”5  R1747:103.     

 Warren sent Elissa home with a book he had written, “In Light and Truth.”  

R1747:104; R1746:89.  Warren had used the book, which contained teachings of Rulon and 

different prophets, to teach home economics.  R1747:104.  The book taught “a lot of how a 

woman should be to her husband.  How to raise children, how to be married explaining what 

roles is [sic] expected of either side, teachings on how a priesthood marriage should be.”  Id.   

                                            
5 Elissa did not use the term “sexual intercourse” in her meeting with Warren, because 

sex in her community is “just not talked about like that.”  R1747:105.  Elissa also did not use 
the word “rape,” because she did not then understand the term; she thought it meant to 
physically harm someone, but had never associated it with sexual activity.  Id.        
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 Elissa had sexual intercourse with Allen within days after her meeting with Warren.  

R1747:107.  She told Allen that she did not want to and asked him to “please” leave her 

alone.  Id.  She avoided having sex with Allen by spending a lot of time in her mother’s 

room.  R1747:108.  When Elissa could not avoid it, she “would try to put [her] mind 

somewhere else so that [she] could get through it.”  Id.   

 After Elissa had been married for about three months, she would sometimes “agree” 

to sex if she wanted something from Allen, such as money or permission to go to her sister’s 

or mother’s.  R1755:72-73.  But she would still tell Allen that she “hated” him.  R1755:73.  

And while she tried to be “cordial” to Allen in public, she preferred “not to hold his hand or 

kiss him or hug him in public.”  R1755:73.    

 About a year and a half after the wedding, in the fall or winter of 2002, Teresa came 

to Hildale for a visit.  Teresa found Elissa “very depressed,” unable to function, “just a 

terrified little girl.”  R1755:114-15.  Teresa asked Allen if Elissa could visit her in Canada 

alone for a few months.  R1755:116.  When Allen refused, Teresa and Elissa sought 

Warren’s permission.6  Id.; R1754:44, 47.  Warren told Teresa that what Elissa “really 

needed to do was to go home and learn how to obey her husband.”  But after “quite a bit of 

persuading and talking,” Warren relented.  R1755:117-18.   

 Elissa stayed in Canada four to five months.  R1755:65; R1754:44, 109-10, 114-16.  

By the time she arrived, she was about 18 weeks pregnant.  R1754:110, 112.  Elissa went to 
                                            

6 Teresa explained that she could not have taken Elissa to Canada without permission 
from Warren.  R1755:119.  If she had done so, her husband would have been in jeopardy of 
having his whole family taken away.  Id.  Teresa explained that members of the FLDS 
community needed permission even to go on a trip for fun.  Id.  Indeed, Teresa had needed 
permission to travel to Hildale from Canada.  Id.     
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see Jane Blackmore, a midwife, for care.  R1754:108-09.  Elissa told the midwife that this 

was her second pregnancy; she had miscarried the previous June.  R1754:112.  Elissa said 

that her husband did not know about either pregnancy and that she did not want him to find 

out.  Elissa cried during most of her first meeting with the midwife.  Elissa did not know how 

she was going to be a mother, did not want to be a mother, and did not want to be married.  

Id.  Elissa told the midwife that she had been coerced into getting married, even though she 

had made it clear to Warren, her mother, and stepfather that she did not want to get married.  

Id.  She also told the midwife that “she felt like she was being forced.”  R1754:113.  She did 

not use the word “sex,” but said that her “husband won’t take no for an answer.”  Id.   

 In subsequent appointments, Elissa worried about going home; she wanted to stay in 

Canada.  R1754:113.  In February 2003, Elissa miscarried.  R1754:114.  Elissa was adamant 

that she did not want to go home or to be married.  R1754:115.  Allen came and got Elissa in 

early spring 2003.  R1755:120. 

 After Elissa returned to Hildale, she avoided being with Allen more and more.  She 

spent a lot of time at a local restaurant where she worked, at her mother’s, at Rebecca’s, and 

at friends’.  Eventually she began living out of her truck.  R1747:112; R1754:52.    

 In June 2003, Elissa and Allen met with Warren for counseling.  R1755:17.  Warren 

asked them if they had tried to have children.  He told them that they “might want to have 

children because it could bring a sense of love to [their] relationship.”  Id.   

The Defense 

 The defense called nine members of the FLDS community to testify that they were all 

taught that a woman could refuse to have sexual relations with her husband and that it was 
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wrong to force a wife to have sex.  The women testified that they were all married only after 

they had “put” their names into the prophet for a placement marriage.  The men testified that 

they were taught never to force their wives to have sex with them.  R1753:20-209. 

 The defense also called Allen, who waived his right against self-incrimination.  

R1754:6-8.  Allen did not remember Elissa crying or sobbing during the wedding ceremony.  

R1754:71.  He did not remember her mother standing next to her or her reluctance to kiss 

him.  Id.  Nor did he remember Elissa locking herself in the bathroom.  R1754:72.   

 Allen denied ever forcing Elissa to have sex with him.  R1754:37.  He testified that 

Fred advised him “to be slow” with Elissa and that it might take “a long long time.”  

R1754:13-14.  He stated that they had intercourse the first time within three weeks of the 

wedding.  R1754:75.  He admitted that he exposed himself to Elissa in the park and 

acknowledged that her subsequent flight was not very encouraging.  R1754:37, 76-77.     

 But, according to Allen, soon after the park incident, Elissa woke him up one night 

and initiated sexual intercourse.  R1754:39-40.  Allen claimed that Elissa rolled up close to 

him in bed, asked him to scratch her back, and that “[o]ne thing led to the next,” until he 

found himself “being guided up onto her with her arm.”  R1754: 40.  They then had sexual 

intercourse.  Id.   

 Allen stated that they had subsequent sexual encounters, some initiated by Elissa and 

some by himself.  R1754:40-41.  But he never had to talk her into it and he never forced 

himself on her.  Id.     
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 Allen acknowledged that Elissa was not often affectionate with him in public and that 

she was often hostile to him both in public and private.7  R1754:27.  Throughout their 

marriage, Elissa told Allen that she hated him, to get away from her, and to not touch her.  

R1754:90-91.  She also told him at the beginning of their marriage that she did not want to 

have children for at least five years.  R1754:29, 85.  Allen claimed that because the FLDS do 

not believe in birth control, Elissa sought to avoid pregnancy by asking him to withdraw 

before he ejaculated inside her.  R1754:85, 96-97.   

* * * * * 

 Elissa testified that without the wedding ceremony, Warren’s teachings, or his 

position, she never would have submitted to sexual intercourse with Allen.  R1747:109-11.  

She explained that the marriage ceremony is what every FLDS girl lives for and that it is a 

“gate, an opening door to her life . . .,” and that once married, she was “[w]ithout question . . 

. to have children.”  R1747:109.  Elissa explained that the marriage ceremony was a signal 

for her “to let Allen in” and “to put down all reserves, all walls of defense [she] may have 

and totally belong to that man no matter what it encompassed.”  Id.   She understood that she 

“belonged to that husband and man” and that she was “to obey [him] completely.”  Id.   

 She further explained that Warren’s role as first counselor to the prophet was pivotal 

in her submission to sex with Allen.  Elissa believed that Rulon and Warren were one and the 

same and that if Warren said it, it came from Rulon.  Elissa and her sister Rebecca also 

                                            
7 Other witnesses, including defense witnesses, noted Elissa’s hostile behavior 

towards Allen.  See, e.g., R1753:45-46. 
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explained that because of his position, Warren was the only one who could have stopped the 

wedding and released her from the marriage afterwards. R1747:106-11; R1755:245-46.     

SUMMARY OF ARGUMENT 

 Point I:  Jeffs argues that the trial court misinstructed the jury on party or accomplice 

liability in two ways.  First, he argues that the instructions failed to require the jury to find 

that he intended that Allen commit the underlying offense of rape.  The instructions, 

however, correctly told that jury that in soliciting, requesting, commanding, encouraging, or 

intentionally aiding Allen to have non-consensual sex with Elissa, Jeffs had to act with the 

mental state required for the underlying offense of rapeintentionally, knowingly, or 

recklessly.  That is all that the party liability statute requires.  By requiring that the jury find 

that Jeffs acted with the mental state for rape, the instructions ensured that he would not be 

convicted for unwittingly encouraging or aiding another to commit a crime.        

 Jeffs next argues that the jury instructions erroneously focused the jury’s attention on 

his, rather than Allen’s mental state, conduct, and status in determining whether Elissa 

consented to sexual intercourse.  Both the plain language of the party liability statute and this 

Court’s precedent, however, make clear that a party’s criminal liability must be determined 

by reference to his mental state, conduct, and status, and not to that of any other party.   

 Point II:  Jeffs argues that he was denied a unanimous jury verdict.  He asserts that  

while the jury was instructed that it must unanimously find that the victim lacked consent, it 

was not instructed that it must be unanimous as to one of the State’s three theories of lack of 

consent:  (1) the victim expressed lack of consent; (2) Jeffs occupied a position of special 
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trust with respect to the minor victim; and (3) Jeffs enticed the minor victim to submit to 

sexual intercourse.   

 This Court’s precedent requires unanimity as to all the elements of a crime.  Here, the 

jury was unanimous as to the element of lack of consent.  It was not also required to be 

unanimous as to how or why the victim did not consent.  In any event, any error was 

harmless where the evidence was undisputed and conclusive that Jeffs occupied a position of 

special trust as a matter of law because he was the minor victim’s religious leader.  The jury, 

therefore, was necessarily unanimous as to that theory of lack of consent. 

 Point III: Jeffs challenges the sufficiency of the evidence to support his convictions 

of rape as a party.  This Court should decline to review this claim because Jeffs does not 

marshal the evidence.  In any event, the evidence was more than sufficient to support the 

convictions.  With respect to Count I, the evidence showed that Jeffs, by virtue of his 

position in the FLDS faith, forced Elissa to enter into an illegal marriageand therefore a 

sexual relationshipwith her 19-year-old cousin.  This supported the jury’s verdict that Jeffs 

intentionally, knowingly, or recklessly solicited, requested, commanded, encouraged or 

intentionally aided Allen to have non-consensual sex with Elissa.  With respect to Count II, 

the evidence showed that when Elissa told Jeffs that she did not like Allen touching her and 

that she wanted a release from the marriage, he told her to repent, go home, and give herself 

mind, body, and soul to Allen.  These facts supported the jury’s verdict as to that count.  The 

undisputed fact that Jeffs occupied a position of special trust supported the jury’s finding that 

Elissa did not consent as to both counts. 
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 Point IV:  Jeffs challenges the sufficiency of the evidence to support a finding that 

Elissa lacked consent because Jeffs enticed her to submit to sexual intercourse with Allen.  

This Court need not reach this issue because the evidence was uncontroverted that Jeffs, as 

Elissa’s religious leader, occupied a position of special trust in relation to her.  This 

conclusively proved that she lacked consent as to both counts as a matter of law.  In any 

event, the evidence more than sufficed to show that Jeffs used his position to entice or 

persuade Elissa to enter into an illegal marriage and its resulting sexual relationship with 

Allen, when she otherwise would not have. 

 Point V:  Jeffs argues that the enticement provision of the lack of consent statute is 

unconstitutionally vague.  He also contends that it violates his rights under the Free Exercise 

Clause.  Because the statute does not implicate a First Amendment right, Jeffs can challenge 

the statute only as applied to his conduct.  A person of ordinary intelligence would 

understand, based on the plain meaning of the word “entice,” that Jeff’s conduct was 

prohibited.  The enticement provision does not violate the Free Exercise Clause because it is 

a valid neutral statute of general applicability that does not target religious conduct. 

 Point VI:  Jeffs argues that the trial court committed reversible error under the rules 

of criminal procedure when it substituted an alternate juror for a dismissed juror during 

deliberations.  Jeffs may not obtain appellate review of this claim because he invited any 

error when he affirmatively told the court that he approved of seating the alternate. 

 Point VII:  The trial court did not abuse its discretion in imposing consecutive 

sentences.  The trial court considered all legally relevant factors and, under all the 

circumstances, consecutive sentences were neither inherently unfair nor clearly excessive.              
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ARGUMENT 

I. 
THE TRIAL COURT PROPERLY INSTRUCTED THE JURY THAT 
JEFFS HAD TO HAVE THE MENTAL STATE FOR THE 
UNDERLYING OFFENSE OF RAPE AND THAT THE JURY SHOULD 
LOOK TO JEFFS’S OWN MENTAL STATE, AND NOT THAT OF  
ALLEN STEED’S, IN DETERMINING JEFFS’S LIABILITY 

 Jeffs challenges the jury instructions on party or accomplice liability on two fronts.  

He first argues that the elements instructions on party liability were incorrect because they 

did not require the jury to find that he intended that the underlying offense of rape be 

committed by Allen.  Br. Aplt. 25-27.  He second argues that the instructions incorrectly 

focused the jury’s attention on his, rather than Allen’s, conduct and status, in determining 

whether Elissa consented to sexual intercourse.  Br. Aplt. 30-35.     

 As explained below, the instructions correctly informed the jury that Jeffs had to act 

with the mental state required for the underlying offense of rape, and, therefore, that he had 

to act intentionally, knowingly, or recklessly with regard to the underlying offense.  Those 

instructions, which tracked the statutory language, ensured that Jeffs was not convicted of 

being an unwitting party to the offense of rape.  The instructions also properly focused the 

jury’s attention on Jeffs’s conduct, mental state, and status, as opposed to that of Allen Steed. 

 To fully understand Jeffs’s claims, one must understand the State’s legal and factual 

theories at trial.  Thus, before addressing the merits of Jeffs’s legal claims, this brief will first 

explain the State’s theories on lack of consent and party liability.   
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A. The State’s factual and legal theories on consent and party liability. 

 Jeffs was charged with two counts of rape as an accomplice.8   The first count was 

alleged to have occurred between April 23, 2001, the date Elissa was married to Allen, and 

May 12, 2001, the approximate date the two first had intercourse.  R1107; R1754:75.  The 

second count was alleged to have occurred between May 13, 2001, and September 30, 2003, 

which included Jeffs’s commandment to Elissaafter she told him that Allen was touching 

her and that she wanted a release from the marriageto “go home” and ”give [her]self to 

Allen, . . . mind, body and soul.”  R1107; R1747:101, 103, 106. 

 To convict Jeffs, the State had to show that Allen had sexual intercourse with Elissa, 

without her consent, at least twice.  See Utah Code Ann. § 76-5-402.  It then had to show that 

Jeffs was criminally liable for Allen’s acts under Utah Code Ann. § 76-2-202, the “party 

liability” or “accomplice liability” statute.   

 Jeffs does not dispute that Allen had sex with Elissa at least twice during the specified 

time frames.  He disputes only that the intercourse was without Elissa’s consent or, if the 

                                            
8Although the information denominates the two counts as “Rape as an Accomplice,” 

(R7-9), the statute allowing a person to be held criminally responsible for the conduct of 
another does not use the term “accomplice.”  Utah Code Ann. § 76-2-202.  It instead states 
that a person “acting with the mental state required for the commission of an offense . . . 
shall be criminally liable as a party for such conduct.”  Id. (emphasis added).  Thus, a more 
legally accurate description would be that Jeffs was charged with rape “as a party”; and a 
more accurate description of the statute would be the “party liability” statute.  Both Jeffs’s 
brief and case law, however, speak in terms of “accomplice liability.”  See, e.g., State v. 
Briggs, 2008 UT 75, ¶ 14, 197 P.3d 628.  Because the common law terms of accomplice and 
principal actor can be useful in explaining the theory underlying party liability, this brief 
will, at times, also use those terms.  But, as explained below, those terms can sometimes be 
misleading under modern party liability law.       
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intercourse was without her consent, that he should be held criminally responsible.  See Br. 

Aplt. 25-37. 

1. State’s theories on lack of consent. 

 Utah Code Ann. § 76-5-406 sets forth twelve circumstances when an act of sexual 

intercourse is deemed without consent.  The State relied, and the jury was instructed,  on the 

following three statutory theories of non-consent:            

(1) the victim expresses lack of consent through words or conduct; 

. . . . 

(10)  the victim is younger than 18 years of age and at the time of the offense 
the actor was the victim’s parent, stepparent, adoptive parent, or legal guardian 
or occupied a position of special trust in relation to the victim as defined in 
Subsection 76-5-404.1(4)(h);  

. . . .  [or] 

(11)  the victim is 14 years of age or older, but younger than 18 years of age, 
and the actor is more than three years older than the victim and entices or 
coerces the victim to submit or participate, under circumstances not amounting 
to the force or threat required under Subsection (2) or (4)[.]  

Utah Code Ann. § 76-5-405(1), (10), & (11).  See R1110.       

a. Elissa expressed lack of consent through words or conduct. 

 Count I.  Under the State’s theory, Elissa expressed lack of consent to Jeffs through 

her words or conduct when she repeatedly and tearfully begged him and Rulon, in Jeffs’s 

presence, not to make her marry at age 14 or marry her first cousin.  R1747:43-44.  Elissa’s 

words and conduct at the wedding ceremony, which Jeffs performed, continued to express 

her lack of consent to the illegal marriage and to any sexual contact that everyone, including 

Jeffs, expected to follow.  She wept throughout the ceremony.  Jeffs had to ask her twice to 
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say, “I do.”  When she still would not take the vow, Jeffs had her mother stand next to her.   

After her mother squeezed her hand, Elissa said, “Okay, I do,” but then burst into tears.   

When Jeffs told Allen to kiss Elissa, she hung her head and shook it.  She did not kiss Allen 

until Jeffs commanded her to, and then it was only a quick “peck” on the lips.  Although 

Elissa had dropped Allen’s hand, Jeffs rejoined them and commanded the pair to “go forth 

and multiply and replenish the earth with good priesthood children.”  Elissa fled the room 

and locked herself in the bathroom.  R1747:63-67. 

 All of Elissa’s words and conduct to this point told Jeffs that she did not want to touch 

or kiss Allen, let alone engage in sexual relations with him.  Jeffs would have understood 

that, by objecting to the marriage, Elissa necessarily objected to everything a marital 

relationship entailsincluding sexual intercourse.  In the FLDS culture, sexual relations 

occur only within a marriage and FLDS married couples are expected to have children.     

Jeffs and everyone else in the community expected that, after this ceremony, Allen and 

Elissa would engage in sexual relations.  This is evidenced by Jeffs’s command that the two 

“replenish the earth with good priesthood children,” and reinforced by the decorating of 

Elissa’s room as a “Honeymoon Hideout.”  R1747:70.   

 Count II.  Elissa expressed lack of consent through her words when she told Jeffs that 

Allen was touching her in ways that made her uncomfortable and that she wanted to be 

released from the marriage. R1747:102-03.  Although Elissa did not use the word “sex” or 

“sexual intercourse,” her words conveyed to Jeffs that Allen was touching her sexually.  Jeffs 

would have reasonably understood from this that Elissa still did not consent to the illegal 

marriage or to the resulting sexual contact from Allen.   
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b. Elissa did not consent because she was under 18 and Jeffs 
occupied a position of special trust in relation to her. 

 The State also argued that Elissa did not legally consent, because at the time of both 

counts she was under 18 and Jeffs occupied a position of special trust in relation to her.  See 

Utah Code Ann. § 76-5-405(10).  A position of special trust “means that position occupied 

by a person in a position of authority, who, by reason of that position is able to exercise 

undue influence over the victim.”  Utah Code Ann. § 76-5-404.1(4)(h).  The statute expressly 

includes in that category teachers, counselors, and religious leaders.  Id.   

 Jeffs occupied a position of near-absolute authority over Elissa.  She and her sisters  

testified that in addition to being her teacher and religious leader, Jeffsas the FLDS 

prophet’s first counselorcontrolled every aspect of her life, her family’s life, and the lives 

of everyone in her community.  R1746:97-99, 109, 115-57; R1748:13-14; R1755:34, 119, 

243.  It was by virtue of his position as a religious leader that Jeffs was “able to exercise 

undue influence” over Elissa.  Utah Code Ann. § 76-5-404.1(4)(h).  Indeed, Jeffs used his 

position as Elissa’s religious leader to place her in a situation where she had no choice but to 

submit to sexual intercourse with Allen.  Jeffs was the only person who could have prevented 

the marital relationship in the first instance and who could have released her from it later.  

R1747:106; R1755:245-46 .  And when Elissa thought that she had obtained a reprieve from 

Rulon, it was Jeffs who insisted that she go through with the marriage.  R1755:86-87; 

R1747:49.  When Elissa later sought a release from Jeffs, he refused and told her to give 

herself to Allen, “mind, body and soul.”  R1747:103.   
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 Jeffs also used his position to place Allen in a position of special trust over Elissa.  By 

making Allen her husband, Jeffs made him her priesthood head.  Elissa understood from 

Jeffs’s teachings and his personal admonitions to her that she must obey Allen and give 

herself to him “mind, body and soul.”  R1747:67-68, 103.  

c. Elissa did not consent, because Jeffs enticed her to submit or 
participate in sexual intercourse. 

 The State argued that Jeffs enticed 14-year-old Elissa to submit to unwanted sexual 

intercourse with Allen when Jeffs used psychological and religious manipulation to induce 

her to marry Allen and to submit to sexual intercourse with him.  R1748:13-15.  As 

explained in more detail in Point IV below, this constituted enticement under the statute.    

2. The State’s theory of party or accomplice liability. 

 Having presented evidence that Elissa did not consent to sexual intercourse with 

Allen, the State then had to show that Jeffs was liable for Allen’s acts under the party or 

accomplice liability statute. 

a. Utah party liability law. 

 The party liability statute provides: 

Every person, acting with the mental state required for the commission of an 
offense who directly commits the offense, who solicits, requests, commands, 
encourages, or intentionally aids another person to engage in conduct which 
constitutes an offense shall be criminally liable as a party for such conduct. 

Utah Code Ann. § 76-2-202.   

 To prove guilt under this statute, the State must show two things:  (1) the accomplice  

solicited, requested, commanded, encouraged, or intentionally aided someone else to commit 

an offense, and (2) in doing so, the accomplice acted “with the mental state required for the 
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commission of an offense.”  Utah Code Ann. § 76-2-202.  In other words, the State must 

show that the accomplice was not an unwitting party to the offense, but rather had “the intent 

that the underlying offense be committed.”  State v. Briggs, 2008 UT 75, ¶ 14, 197 P.3d 628.   

 The accomplice, however, need not have “the same intent that the principal actor 

possessed as long as the accomplice intended that an offense be committed.”  Id. at ¶ 14 

(emphasis added).  Accord State v. Alvarez, 872 P.2d 450, 461 (Utah 1994); State v. Hansen, 

734 P.2d 421, 429 (Utah 1986); State v. Crick, 675 P.2d 527, 534 (Utah 1983).  Thus, while 

a defendant “can be criminally responsible for an act committed by another,” the plain 

language of the statute makes clear that “the degree of his responsibility is determined by his 

own mental state in the acts that subject him to such responsibility, not by the mental state of 

the actor.”  Crick, 675 P.2d at 534 (emphasis in original).  See also Hansen, 734 P.2d at 429.  

“Otherwise, a designing person could use a madman to kill another and mitigate his own 

responsibility by reference to the derangements of the person he had used to accomplish his 

purposes.”  Crick, 675 P.2d at 534.  Accord Briggs, 2008 UT 75, ¶ 14.   

 Accordingly, Utah law provides that where the actor’s criminal responsibility is based 

on another’s conduct, it is not defense that the other person has completely escaped criminal 

responsibility:   

 In any prosecution in which an actor’s criminal responsibility is based 
on the conduct of another, it is no defense: 

 . . . .  

 (2)  That the person for whose conduct the actor is criminally 
responsible has been acquitted, has not been prosecuted or convicted, has been 
convicted of a different offense or of a different type or class of offense or is 
immune from prosecution. 
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Utah Code Ann. § 76-2-203.   

 Thus, an accomplice may be guilty of a crime, even though the principal actor is 

innocent of any crime.  For example, A may solicit, encourage, or intentionally aid B, who is 

legally insane, to kill C.  Because B is legally insane, he does not have the necessary intent 

and, therefore, is not guilty by reason of insanity.  But A, the accomplice, may be held 

criminally responsible for the homicide if he had the necessary intent when he encouraged 

the acts that constituted the offense.  See Crick, 675 P.2d at 534 (“Otherwise, a designing 

person could use a madman to kill another and mitigate his own responsibility”).   

 A similar scenario can be imagined in the rape context.  A threatens C, an adult, that if 

she does not appear to willingly have sexual intercourse with B, A will kill C’s child.  A then 

tells B that C wants to have sex with him.  B, believing that C is consenting, has sexual 

intercourse with her.  B thus committed the act of rapenon-consensual intercourse.  

However, B did not possess the requisite mental state for rape because, based on C’s 

conduct, B reasonably believed that she consented.  B, therefore, is not criminally liable for 

rape.  But A is.  A is criminally liable for B’s act of non-consensual intercourse because, 

acting with the mental state for rape, he solicited, commanded, encouraged, or intentionally 

aided the unwitting B to have non-consensual intercourse with C.            

b. Party liability as applied to Jeffs.      

 To convict Jeffs of rape as a party, then, the State had to prove that (1)  acting “with 

the mental state required for the commission of” rape, (2) Jeffs “solicit[ed], request[ed], 

command[ed], encourage[ed], or intentionally aid[ed]” Allen in having non-consensual 

sexual intercourse with Elissa.  Utah Code Ann. § 76-2-202.  See Alvarez, 872 P.2d at 461; 
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Briggs, 2008 UT 75, ¶ 13.  The mental state for rape is intentional, knowing, or reckless.  

State v. Calamity, 735 P.2d 39, 43 (Utah 1987); see also Utah Code Ann. § 76-2-102; § 76-5-

402.  Thus, the State had to prove that Warren Jeffs intentionally, knowingly, or recklessly 

solicited, requested, commanded, encouraged, or intentionally aided Allen to have sexual 

intercourse with Elissa without her consent.  See, e.g., State v. Smith, 706 P.2d 1052, 1056 

(Utah 1985) (to prove Smith was accomplice to robbery, State had to show he “intentionally 

and knowingly”the mental state for robberysolicited, requested, commanded 

encouraged, or intentionally aided” another to engage in the robbery; to prove Smith was 

accomplice to theft, State had to show he “intentionally, knowingly, or recklesslythe 

mental state for theftsolicited requested, commanded, encouraged, or intentionally aided 

another to commit the elements of theft).              

 Count I.  Jeffs intentionally, knowingly, or recklessly solicited, requested, 

commanded, encouraged, or intentionally aided Allen to have non-consensual sex with 

Elissa when he performed the illegal wedding ceremony, over her objections that she was too 

young and did not want to marry her first cousin.  If he had doubted Elissa’s lack of consent 

before, her tears, words, and conduct at the ceremony made it abundantly clear that she did 

not want to touch Allen, let alone marry and engage in sexual relations with him.  Yet, Jeffs 

performed the illegal marriage and then commanded the couple to “replenish the earth with 

good priesthood children,” or, stated more plainly, to have sex.   

 Jeffs’s conduct placed Elissa in a position where she had no choice but to submit to 

sexual relations with Allen.  Elissa and her sisters all testified that Jeffs was the only one 

who could have stopped the marriage.  R1747:106; R1755:245-46. 
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 Forcing an illegal marital relationship on a 14-year-old girl was, at a minimum, 

reckless.  A person is reckless when he “is aware of but consciously disregards a substantial 

and unjustifiable risk that the circumstances exist or the result will occur.”  Utah Code Ann. 

§ 76-2-103(3).  Jeffs was aware of, but consciously disregarded, a substantial risk that sexual 

intercourse without Elissa’s consent would occur as a result of the illegal marriage.    

 Jeffs’s conduct was also knowing, in that he was aware of the existing circumstances 

and that “his conduct [was] reasonably certain to cause the result,” i.e., Allen having non-

consensual sex with Elissa.  Utah Code Ann. § 76-2-103(2).  Jeffs’s knowledge that the two 

would have sex is demonstrated by his command that they “multiply and replenish the earth 

with good priesthood children.”  But Jeffs’s conduct went beyond mere encouragement; he 

also intentionally aided Allen to have non-consensual sex with Elissa.  By forcing her into an 

illegal marriage, Jeffs placed her in a position in which sexual relations were a virtual 

certainty.  See State v. Chaney, 1999 UT App 309, ¶¶ 29-34, 989 P.2d 1091 (giving 13-year-

old daughter in illegal marriage to adult man sufficient to show that Chaney “knew and 

intended” that the two would have sexual intercourse).    

 In other words, while Jeffs himself may not have had non-consensual sex with Elissa, 

and while Jeffs may not have specifically intended that Allen forcibly rape her, everything 

Jeffs did ensured that Allen would have non-consensual sex with Elissa.  This amounted to 

intentionally, knowingly, or recklessly soliciting, requesting, commanding, encouraging, or 

intentionally aiding Allen to rape Elissa.          

 Count II.  Jeffs was equally culpable as a party to rape on Court II.  When Elissa told 

Jeffs that Allen was touching her in ways that made her uncomfortable and begged to be 
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released from the marriage, Jeffs was on actual notice that Allen was having some type of 

sexual relationship with Elissa and that she objected to it.  But instead of releasing her from 

the unwanted marital and sexual relationship, he told her to repent, go home, and give herself 

“mind, body, and soul” to Allen.  R1747:103.  Those words intentionally, knowingly, or 

recklessly solicited, requested, commanded, and encouraged Elissa to submit to unwanted 

sexual contact with Allen.  Those words also intentionally aided Allen in having non-

consensual sex with Elissa because they were calculated to ensure that she would continue in 

the marital/sexual relationship and submit to Allen’s touching, however abhorrent. 

 Again, it does not matter that Jeffs may not have intended for Allen to forcibly rape 

Elissa.  Nor would it have mattered if Allen had been unaware of Elissa’s lack of consent.  

The issue under the party liability statute is Jeffs’s mental state, not Allen’s.  See Crick, 675 

P.2d at 534.  The fact that Jeffs intended or knew that the two, as husband and wife, would 

have sexual relationsknowing that Elissa objected to such a relationshipis enough to 

show that Jeffs intentionally, knowingly, or recklessly, solicited, requested, commanded, 

encouraged, or intentionally aided Allen to have non-consensual sex with Elissa.    

B. The jury instructions correctly instructed the jury that Jeffs had to act 
with the mental state required for the offense of rape.   

 Jeffs first argues that the trial court misinstructed the jury regarding the mental state 

required for accomplice liability.  Br. Aplt. 25-27.  Specifically, he argues that the elements 

instruction erroneously permitted the jury to convict him without first finding that he 

intended that the underlying crime be committed, i.e., that “Steed engage in sexual 

intercourse without Wall’s consent.”  Br. Aplt. 26-27. 
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1. The plain language of the party liability statute requires only that 
the accomplice act with the mental state required for the offense. 

 Jeffs argues that the party liability statute requires that he have the specific intent that 

the offense of rapenon-consensual intercoursebe committed.  Jeffs is mistaken.  As 

stated, the plain language of the statute provides that the intent or mental state of the party or 

accomplice be that of the offense for which he is chargedin this case, rape.  See Briggs, 

2008 UT 75, ¶ 14; see also Chaney, 1999 UT App 309, ¶¶ 44, 48 (rejecting claim that party 

liability must be premised on specific intent).  Thus, the statute requires only that Jeffs 

intentionally, knowingly, or recklessly solicited, requested, commanded, encouraged, or that 

he intentionally aided Allen to have non-consensual sex with Elissa. 

 Implicit in Jeffs’s argument is that unless the statute requires specific intent that the 

underlying offense be committed, an innocent or unwitting participant could be convicted as 

a party.  See Br. Aplt.   The statute, however, prevents this in two ways.  First, the statute 

requires a party to solicit, request, command, encourage, or intentionally aid another person 

“to engage in conduct which constitutes an offense.”  Utah Code Ann. § 76-2-202.  In other 

words, the party must encourage or intentionally aid another person to commit the actus reus 

of the offense.       

 Second, the statute requires that the party solicit, request, command, encourage, or 

intentionally aid “with the mental state required for the commission of an offense.”  Utah 

Code Ann. § 76-2-202.  Thus, to be held criminally liable for the acts of another, a party 

must not only encourage or intentionally aid the acts constituting the crime, he must also 

have the mental state for committing the crime.  See Briggs, 2008 UT 75, ¶ 25 (bus drivers 
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and airline pilots would not be “subject to accomplice liability for transporting someone who 

possesses drugs” because the statute requires the accomplice to act with mental state required 

for the offense); State v. Schreuder, 726 P.2d 1215, 1220 (Utah 1986) (“Prior knowledge 

does not make a person an accomplice when that person does not have the mental state 

required and does not solicit, request, command, encourage, or intentionally aid in 

perpetration of the crime.”).  

 Jeffs relies on Briggs to support his argument that the statute requires a specific intent 

that the underlying crime be committed.  Br. Aplt. 25-26.  Briggs does state that an 

accomplice must “have the intent that the underlying offense be committed.”  Briggs, 2008 

UT 75, ¶ 14.  But read as a whole, Briggs appears to equate “intent that the underlying 

offense be committed” with the mental state required for the commission of the offense.  See 

id. at ¶¶ 14, 22.  In determining whether the evidence was sufficient to support Briggs’s 

conviction as an accomplice for possession of marijuana with intent to distribute, this Court 

stated that the State was required to show only that Briggs had “‘the mental state required for 

the commission of an offense’” and that she “‘intentionally aid[ed] another person to engage 

in conduct which constitutes an offense.’”9  Id. at ¶ 22 (quoting Utah Code Ann. § 76-2-202).  

The  mental state for possession with intent to distribute is intentional or knowing.  Id. at ¶ 

21.  The Court affirmed Briggs’s conviction because the evidence showed that she “knew” 

that the principal actor possessed the marijuana and that he intended to distribute it.  Id. at ¶¶ 

                                            
9 Briggs involved only the “intentionally aids” part of  the party liability statute and 

therefore did not discuss the alternative criminal acts of soliciting, requesting, commanding, 
or encouraging an offense.  Id. at ¶ 22.   
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23-24.  Thus, the Court concluded that Briggs “had the intent that the underlying offense, . . . 

possession of the marijuana, occur.”  Id. at ¶ 23.                

 Briggs also expressly recognized that by requiring that a party act with the mental 

state necessary for the commission of an offense, the statute ensures that a person cannot be 

held liable for unwittingly encouraging or aiding the commission of a crime.  See id. at ¶ 25.  

See also 2 Wayne R. LaFave & Austin W. Scott, Jr., Substantive Criminal Law § 6.7 at 136 

(2d ed. 1986) [hereinafter “LaFave”].  The following example illustrates this.  If A removes 

the screen from a window to permit B to enter, and B enters and returns with C’s property, A 

is not an accomplice to either burglary or theft if he thought that B had permission to enter 

and take the property.  A intentionally aided B to commit the acts that constitute the crimes 

of burglary and theft, but he did not act with the mental state required for burglary or theft, 

because he did not intend that B steal C’s belongings.  Id. at 143.    

 In sum, the statute requires only that Jeffs intentionally, knowingly, or recklessly  

solicited, requested, commanded, encouraged, or intentionally aided Allen to have non-

consensual sex with Elissa.  If Jeffs acted intentionally, knowingly, or recklessly when he did 

so, he had the requisite mental state that the underlying crime of rape be committed.10       

                                            
10It does appear that the legislature meant to impose a specific intent requirement on 

“aiding,” because it inserted the word “intentionally” immediately before “aids.”  Utah Code 
Ann. § 76-2-202.  See Chaney, 1999 UT App 309, ¶ 46.  The other verbs in the statute, 
however, follow the modifier “acting with the mental state required for the commission of an 
offense.”  Utah Code Ann. § 76-2-202; Chaney, 1999 UT App 309, ¶ 46.  Thus, the statute 
should be read as requiring a defendant to solicit, request, command, or encourage with the 
mental state required for an offense or to intentionally aid the commission of a crime.  See 
Chaney, 1999 UT App 309, ¶¶ 44-55.   
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2. The instructions correctly informed the jury that Jeffs had to have 
the mental state for rape. 

 Contrary to Jeffs’s arguments, the instructions clearly required that the jury find that 

he acted with the mental state for rape, and that he therefore acted intentionally, knowingly, 

or recklessly regarding the conduct which constituted the rape of Elissa.  The trial court gave 

the following elements instruction:   

To convict Warren Jeffs as an accomplice to the crime of rape, you must find 
from the evidence, beyond a reasonable doubt, all of the following elements of 
that crime: 

 1.  That the defendant, Warren Jeffs: 

a. intentionally knowingly, or recklessly solicited, requested, 
commanded, or encouraged another 

   i.  to have sexual intercourse 

   ii. with Elissa Wall without consent; or 

  b.  intentionally aided another— 

   i.  to have sexual intercourse 

   ii.  with Elissa Wall without consent; and 

  2.  Allen Steed had sexual intercourse with Elissa Wall without consent. 

R1107. 

 The foregoing instruction required not only that Jeffs solicit, request, command, 

encourage, or intentionally aid Allen to commit the actus reusi.e., have non-consensual sex 

with Elissabut also that Jeffs do so with the mental state required for the commission of 

rapeintentionally, knowingly, or recklessly.  By requiring that Jeffs have the mental state 

for rape, the instruction ensured that he had the intent that the underlying crime be 
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committed and that he would not be convicted for unwittingly soliciting, requesting, 

commanding, encouraging, or aiding Allen in having non-consensual sex with Elissa.                

 Jeffs does not dispute that the elements instruction is correct, as far as it goes.  Indeed, 

the first sentence of his own proposed instruction closely tracked the wording of the 

instruction given:   

In order to find the Defendant guilty of the crime of Rape, you must be 
convinced that the State has proven beyond a reasonable doubt that defendant 
intentionally, knowingly, or recklessly solicited, requested, commanded 
encouraged, or intentionally aided Allen Steed in the Rape of Elisa [sic] Wall. 

R1067.  Jeffs complains only that the trial court did not add the following sentence to the 

elements instruction, which would have required the jury to find that he acted intentionally, 

but not knowingly or recklessly: 

This includes that the Defendant knew that sexual intercourse was without 
consent, and that he intended that the result of his conduct would be that Allen 
Steed would Rape Elisa [sic] Wall. 

R1067 (emphasis added); Br. Aplt. 26.     

 Jeffs’s proposed second sentence is both an incorrect statement of the law and 

inconsistent with the part of the elements instruction that he himself agrees is correct.  As 

stated, the accomplice liability statute does not require that Jeffs act with specific intent; 

rather it requires only that Jeffs act with the mental state required for the commission of the 

offense.  Utah Code Ann. § 76-2-202.  As Jeffs conceded in the first part of his proposed 

instruction, the mental state for rape is intentional, knowing, or reckless.  See R1067;  

Calamity, 735 P.2d at 43.  The second proposed sentence incorrectly narrows the required 

mental state to only intentional as to the result.  Because the mental state for the underlying 
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offense includes knowing and reckless, Jeffs did not have to intend or know that the sexual 

intercourse would be without consent.  Rather, Jeffs only had to be aware of and consciously 

disregard a substantial and unjustifiable risk that any sexual intercourse between Allen and 

Elissa would be without consent.  See Utah Code Ann. § 76-2-103(3).   

 As explained in Subpoint A, the evidence supported such a finding based on Jeffs’s 

forcing 14-year-old Elissa into an illegal marriage with her 19-year-old first cousin, and by 

his later command that she give herself, “mind, body and soul” to Allen.  Under both 

circumstances, Jeffs knew that Elissa objected to physical and sexual contact with Allen, yet 

he consciously disregarded her objections and placed her in a situation where sexual 

intercourse without her consent was not only a substantial risk, but a virtual certainty.   

 The trial court, therefore, did not err in refusing to give Jeffs’s proposed elements 

instruction.     

C. The instructions properly informed the jury that defendant’s guilt must 
be based on his own, as opposed to Allen’s, mental state, conduct, and 
status.  

 Jeffs next challenges the lack of consent instructions because they focused the jury’s 

attention on Jeffs’srather than Allen’s conductmental state, and status, in determining 

whether Elissa consented to sexual intercourse. Aplt. 27-35.  For example, the instructions 

told the jury that it had to find that Jeffs was in a position of special trust in relation to Elissa 

and that Jeffs enticed Elissa to have sex with Allen.  R1111, 1112.   

 Jeffs argues that because he was charged only as an accomplice, and not “as a 

principal in the rape,” the question for the jury should have been whether Allen’s actions 

alone, “not Jeffs overcame [Elissa’s] will under the three theories [of non-consent] alleged 
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by the State.”  Br. Aplt. 30.  Jeffs argues that the instructions essentially made him “a 

principal, not an accomplice,” and that this, in turn, allowed him “to be convicted for a 

charge not alleged,” thereby violating “his right to due process of law.”  Br. Aplt. 34.  Jeffs 

alternatively argues that if the jury could properly consider his conduct instead of Allen’s in 

determining lack of consent, the lack of consent statute is unconstitutionally vague and 

overbroad.  Br. Aplt. 31-35.    

1. The jury instructions properly focused on Jeffs’s conduct, mental 
state, and status in determining lack of consent. 

 Jeffs’s argumentthat the jury could “consider only [Allen’s] actions in determining 

whether the act of sexual intercourse was without consent”is based on the faulty premise 

that a principal actor must be found guilty before the accomplice may be adjudged guilty.  

Br. Aplt. 28-29.  See R1084; R1079.  That assumption would have been correct at common 

law, which held that “an accessory to a crime could not be convicted unless and until the 

principal whom he had assisted had been convicted of committing the substantive offense.”  

United States v. Standerfer, 610 F.2d 1076, 1081 (3rd Cir. 1979).  At common law, “if the 

principal were to escape, or to die, or never brought to trial, or tried and acquitted, no charges 

could be brought against any accessories charged with assisting him.”  Id.  

 Utah has abolished that common law rule by statute.  As stated in footnote 8, the party 

liability statute does not distinguish between accomplices and principals.  Rather, the statute 

designates any “person” who acts with the required mental state as a “party.”  Utah Code 

Ann. § 76-2-202.  See State v. Peterson, 881 P.2d 965, 971 n.7 (Utah App. 1994) (“whether 

an individual is characterized as an ‘accomplice’ or as a ‘conspirator,’ that individual may be 
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properly called, and prosecuted as, a ‘party’ to the crime”).  Also explained in subpoint A, 

section 76-2-203 allows no defense to party liability when “the person for whose conduct the 

actor is criminally responsible has been acquitted, has not been prosecuted or convicted, has 

been convicted of a different offense . . . or is immune from prosecution.”   

 Thus, although useful in terms of explaining accomplice liability, distinctions between 

“principal” and “accomplice” are legally irrelevant under Utah’s statute.  Rather, each 

party’s criminal responsibility rises or falls on his own actions and intent.  See State v. 

Hansen, 734 P.2d 421, 429 (Utah 1986) (“while Hansen may be criminally responsible for 

an act committed by Rocco, the degree of Hansen’s responsibility is determined by his own 

mental state, not by the mental state of Rocco”).  Accord Crick, 675 P.2d at 534.   

 Moreover, if Jeffs were correct that only the principal’s conduct and mental state 

could be considered, “a designing person could use a madman to kill another and mitigate his 

own responsibility by reference to the derangements of the person he had used to accomplish 

his purposes.”  Crick, 675 P.2d at 534.  Accord Briggs, 2008 UT 75, ¶ 14.  Or, as set out in 

the hypotheticals above, a mastermind could orchestrate a rape or any other crime, but 

escape criminal liability by having the foresight to use an innocent dupe.    Utah’s party 

liability statutes are drafted to avoid that unjust result.  See Crick, 675 P.2d at 534.  

 Here, Allen’s mental state, status, and conductother than the act of sexual 

intercourse with Elissawas irrelevant to Jeffs’s culpability.  The State’s theory and 

evidence was that it was Jeffs’s position of special trust that made it possible for him to force 

14-year-old Elissa into an illegal marriageand a resulting non-consensual sexual 

relationshipwith her 19-year-old first cousin.  It was also Jeffs’s position of special trust 
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that made it possible for him to place Allen in a position of special trust over Elissa, thereby 

making her submission to unwanted sex more likely.  And it was Jeffs’s acts of enticement 

that overcame Elissa’s will and caused her to marry Allen and then to later submit to Allen 

“mind, body, and soul.” 

 In short, under Utah party liability law, the jury was properly instructed to consider 

only Jeffs’s conduct, mental state, and status in determining Jeffs’s cupability.  That Allen 

may have forcibly raped Elissa without Jeffs’s knowledge goes to Allen’s, not Jeffs’s guilt.  

Certainly, it does not diminish Jeffs’s culpability in forcing Elissa into what he knew was an 

unwanted marital and sexual relationship.  Thus, it would have been error to instruct the jury 

that it should consider Allen’s conduct and status in determining Jeffs’s guilt.11 

2. The lack of consent statute applies to all actors and not just to the 
actor who has sexual intercourse with the victim. 

 Jeffs relies on Utah Code Ann. § 76-5-406, the lack of consent statute, to further argue 

that only Allen’s conduct should have been considered in determining whether Elissa 

consented.  Br. Aplt. 31-34.  Jeffs asserts that under the lack of consent statute only the 

                                            
11Considering only Jeffs’s conduct, mental state, and status does not create a due 

process or notice problem, as he suggests.  Accomplice liability is not “a separate offense 
from principal liability such that it would require specific notice.”  State v. Gonzales, 2002 
UT App 256, ¶ 12, 56 P.3d 969 (cited with approval in Briggs, 2008 UT 75, ¶ 16).  See also 
Utah Code Ann. § 76-2-202 (accomplice “shall be criminally liable as a party for such 
conduct”) (emphasis added); Briggs, 2008 UT 75, ¶ 16 (nature of accomplice liability makes 
it impossible for individual to be charged with accomplice liability standing alone).  Thus, a 
“person charged with a crime has adequate notice of the possibility of accomplice liability 
being raised at trial because conviction of accomplice and principal liability do not require 
proof of different elements or proof of different quality.”  Gonzales, 2002 UT App 256, ¶ 12.  
So, too, a person charged with a crime as an accomplice cannot complain of a lack of notice  
where the elements of the crime and proof of the underlying facts are  the same.       
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conduct of the person who has sexual intercourse with the victim may be considered in 

determining whether the victim consented. 

 This Court should not address this claim because Jeffs raises it for the first time on 

appeal and does not argue any exception to the preservation rule.  See State v. Winfield, 2006 

UT 4, ¶ 14, 128 P.3d 1171 (review unavailable for unpreserved claim where appellant argues 

no exception to preservation rule).  But even if Jeffs had preserved this claim, he misreads 

the statute. 

 As stated above, the lack of consent statute provides that an “act of sexual intercourse 

. . . is without consent of the victim under any of the following circumstances:” 

 (1) the victim expresses lack of consent through words or conduct; 

  . . . . 

 (3) the actor is able to overcome the victim through concealment of by 
the element of surprise; 

 (4)(a)(i) the actor coerces the victim to submit by threatening to 
retaliate in the immediate future against the victim or any other person, and the 
victim perceives at the time that the actor has the ability to execute this threat; 
or 

 . . . . 

 (10) the victim is younger than 18 years of age and at the time of the 
offense the actor . . . occupied a position of special trust in relation to the 
victim as defined in Subsection 76-5-404.1(4)(h); 

 (11) the victim is 14 years of age or older, but younger than 18 years of 
age, and the actor is more than three years older than the victim and entices or 
coerces the victim to submit or participate, under circumstances not amounting 
to the force or threat required under Subsection (2) or (4) . . . . 

Utah Code Ann. § 76-5-406 (emphasis added). 
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 Jeffs interprets “the actor” as meaning only that person “who engages in the ‘act of 

intercourse.’”  Br. Aplt. 33.  Thus, he reasons, the person who has intercourse with the victim 

must be the one who occupies a position of special trust in relation to the victim under 

subsection (10), or the one who entices the victim under subsection (11).  Br. Aplt. 33.  For 

his interpretation of “actor,” Jeffs cites as his “primary source” “the plain and ordinary 

meaning of the statutory language.”  Br. Aplt. 33.  He apparently assumes that the term 

“actor” necessarily means the person who commits the actus reus of the crime.  

 Jeffs overlooks that “actor” is defined in the Utah Criminal Code.  An “actor” is “a 

person whose criminal responsibility is in issue in a criminal action.”  Utah Code Ann. § 76-

1-601(2).  Where, as here, a person is charged as an accomplice, his criminal responsibility 

for the conduct of another is at issue in a criminal action.  He is thus an “actor.”     

 Accordingly, the lack of consent statute plainly contemplates that the conduct of any 

charged party to a sexual offense may be considered in determining whether the victim 

consented.  For example, subsection (2) states that the victim does not consent if “the actor 

overcomes the victim through the actual application of physical force or violence.”  Utah 

Code Ann. § 76-5-406(2).  If A is on trial for holding C down while B raped C, A’s criminal 

responsibility is at issue in a criminal trial.  See Utah Code Ann. § 76-1-601(2).  A then is an 

“actor” for purposes of the lack of consent statute.  A’s conduct of “overcoming the victim 

through the actual application of physical force or violence” can therefore be considered in 

determining whether the victim consented, even though A himself did not have sexual 

intercourse with the victim. 
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 The same analysis applies to the other subsections in the lack of consent statute, 

including the position of special trust and the enticement provisions.  Because Jeffs’s 

criminal responsibility is at issue in a criminal proceeding, he is an actor for purposes of the 

lack of consent statute.  Therefore, under the plain language of the statute, Jeffs’s status as a 

person occupying a position of special trust and his conduct in enticing Elissa to submit to 

sexual intercourse may be considered in determining whether Elissa consented, even though 

Jeffs himself did not have sexual intercourse with Elissa.12  

 3. Interpreting the lack of consent statute according to its plain 
language does not render it unconstitutionally vague. 

 Jeffs argues that “if the statute’s plain language includes a person who is not the actor 

[i.e., the person who had sexual intercourse with the victim], the statute is vague and 

overbroad in violation of the state and federal constitutions.”  Br. Aplt. 34.  Because this 

claim is also unpreserved and because Jeffs does not assert any exception to the preservation 

rule, this Court should decline to address this issue.  See Winfield, 2006 UT 4, ¶ 14.  

 But even if this claim were preserved, it fails.  As explained below, because the lack 

of consent statute does not implicate a First Amendment right, Jeffs may challenge the 
                                            

12 In this case, Allen’s status and conduct—other than his having intercourse with 
Elissa—is irrelevant to Jeffs’s culpability.  Jeffs is criminally  responsible for the non-
consensual sex because he used his position of special trust both to overcome Elissa’s will 
and to entice her to submit to a sexual relationship with Allen within the context of an illegal 
marriage.  In a different case, however, the status or conduct of the person having non-
consensual intercourse might well be relevant to the criminal responsibility of the 
accomplice.  For example, if a parent has sex with his minor daughter, the sex is without her 
consent by virtue of the parent’s position of special trust.  See Utah Code Ann. § 76-5-
404.1(4)(h).  A personacting with the requisite mental statewho encouraged or 
intentionally aided the parent to have sex with the victim would also be criminally liable 
under the accomplice liability statute, even though that person did not also occupy a position 
of special trust in relation to the victim.      
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statute only as applied to his conduct.  The lack of consent statute is not vague as applied to 

Jeffs, because a person of ordinary intelligence would understand that a religious leader who 

induces a 14-year-old girl to have sex with her adult first cousin would be considered an 

“actor” within the meaning of the statute. 

a. Jeffs may not complain of the vagueness of a law as applied to 
the hypothetical conduct of others. 

 The vagueness doctrine “is an outgrowth . . . of the Due Process Clause of the Fifth 

Amendment.”  United States v. Williams, 128 S.Ct. 1830, 1845 (2008).  A conviction 

violates due process “if the statute under which it is obtained fails to provide a person of 

ordinary intelligence fair notice of what is prohibited, or is so standardless that it authorizes 

or encourages seriously discriminatory enforcement.”  Id.  See also State v. Green, 2004 UT 

76 ¶ 43, 99 P.3d 820.  A statute need not define an offense with “mathematical certainty,” 

however.  Grayned v. City of Rockford, 408 U.S. 104, 110 (1972).  Statutes may use terms 

“marked by ‘flexibility and reasonable breadth, rather than meticulous specificity,’” as long 

as “it is clear what the ordinance as a whole prohibits.”  Id. (citation omitted).     

  A “court will uphold a facial vagueness challenge ‘only if the [statute] is 

impermissibly vague in all of its applications.’”  State v. MacGuire, 2004 UT 4, ¶ 12, 84 

P.3d 1171 (emphasis added).  Thus, ordinarily, a defendant “who engages in some conduct 

that is clearly proscribed cannot complain of the vagueness of the law as applied to the 

conduct of others.”  Williams, 128 S.Ct. at 1845.  That requirement, however, has been 

“relaxed . . . in the First Amendment context, permitting plaintiffs to argue that a statute is 

overbroad because it is unclear whether it regulates a substantial amount of protected 
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speech.”  Id.  Consequently, vagueness challenges “’which do not involve First Amendment 

freedoms must be examined in the light of the facts of the case at hand.’”  Green, 2004 UT 

76, ¶ 44 (quoting Village of Hoffman Estates v. The Flipside, Hoffman Estates, Inc., 455 U.S. 

489, 495 n.7 (1982)).      

 Jeffs does not claim that any vagueness in the lack of consent statute implicates a First 

Amendment right.  Br. Aplt. 34-37.  Therefore, he may not challenge the statute as overbroad 

or as facially invalid.  He may challenge the statute as vague only as applied to himself.   

b. The lack of consent statute is not vague as to Jeffs’s conduct. 

 To prevail on a vague-as-applied challenge, Jeffs must show “either (1) that the 

statute[] do[es] not provide ‘the kind of notice that enables ordinary people to understand 

what conduct [is prohibited],’ or (2) that the statute[] ‘encourage[s] arbitrary and 

discriminatory enforcement.’”  MacGuire, 2004 UT 4, ¶ 13 (citations omitted).  In other 

words, the question is whether Jeffs was on notice that his actions might make him an actor 

for purposes of the lack of consent statute. 

 As noted, “actor” is specifically defined by statute to mean any person “whose 

criminal responsibility is in issue in a criminal action.”  Utah Code Ann. § 76-1-601(2).  That 

definition clearly encompasses a person who is charged as a party to rape.  Thus, the statute f 

places all on notice that an accomplice may be considered an “actor” for purposes of the lack 

of consent statute. 

 Moreover, a person of ordinary intelligence would understand that a religious leader 

who forces or induces a 14-year-old girl to enter into an illegal marriage with her adult first 

cousin could be considered an actor under the lack of consent statute.  This is particularly 
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true where the girl expresses her unwillingness as Elissa did and where the religious leader 

controls every aspect of the girl’s life, her family’s life, and the community.13     

 The instructions, therefore, properly focused the jury’s attention on Jeffs’s status and 

conduct. 

II. 
THE INSTRUCTIONS PROPERLY REQUIRED UNANIMITY ON 
WHETHER THE VICTIM CONSENTED; UNANIMITY WAS NOT 
REQUIRED AS TO WHY OR HOW THE VICTIM DID NOT 
CONSENT; IN ANY EVENT, ANY ERROR WAS HARMLESS 

 The instructions required the jury to unanimously find that Elissa did not consent to 

sexual intercourse with Allen.  R1107; 1120.  They did not, however, require the jury to be 

unanimous as to why or how she did not consenti.e., whether she expressed lack of 

                                            
13 Jeffs posits three hypotheticals in which he asserts innocent conduct could be 

prosecuted if “actor” is read to mean a party who did not have intercourse with the victim.  
Br. Aplt. 35-37.  For example, he suggests that parents who encourage their pregnant minor 
daughter to marry the adult putative father may be guilty as parties to rape if, after the 
marriage, further sexual intercourse is likely to occur.  Br. Aplt. 35.  Or marriage counselors 
or Dr. Ruth may be prosecuted for advising a woman to engage in sex with her husband “to 
smooth out marital problems.”  Or a rap singer may be prosecuted for “songs extol[ling]  the 
benefits of teenage sex.”  Br. Aplt. 35-36.   

Jeffs’s hypotheticals are irrelevant because, as explained, he may not complain that 
the statute is vague as applied to the hypothetical conduct of others.  But his hypotheticals 
also do not support his claim.  As explained in Subpoint A, a person may be convicted as a 
party only if he has the mental state necessary for the offense.  None of Jeffs’s hypotheticals 
suggests that any of the “actors” intentionally, knowingly, or recklessly solicited, requested, 
commanded, encouraged, or intentionally aided in bringing about non-consensual sex.  In the 
parents hypothetical, the minor presumably had already had consensual sex, thus suggesting 
that a continued sexual relationship, in or outside of marriage, would not be objectionable to 
the minor.  Thus, unless the daughter was legally incapable of consent or the parents  insisted 
on an illegal marriage over her objections, they would not be parties to rape.  With respect to 
the other two hypotheticals, nothing suggests that the marriage counselor, Dr. Ruth, or the 
rap singer were giving advice with the mental state required for rapei.e., encouraging or 
intentionally aiding non-consensual sex.  None of them, therefore, could be held criminally 
liable as parties to rape. 
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consent, whether Jeffs occupied a position of special trust, or whether Jeffs enticed her.  Jeffs 

argues that the jury was required to be unanimous as to the underlying theory of non-consent 

and that the failure to so instruct the jury constitutes reversible error.  Br. Aplt. 38-41.   

 The instructions were correct.  As explained below, while a jury must be unanimous 

on all the elements of the offense, it need not be unanimous as to how or why a particular 

element was accomplished.  Here, the victim’s lack of consent is an element of rape; but how 

or why a victim did not consent is not an element.  The jury, then, was properly instructed 

that it had to be unanimous as to all the elements of rape.    

 But even if unanimity were required as to the underlying theory of lack of consent, 

any error in the instructions was harmless.  Jeffs has never disputedand the evidence was 

conclusivethat he was Elissa’s religious leader and therefore occupied a position of special 

trust with respect to her.  The jury, therefore, was necessarily unanimous as to that theory.   

A. The jury need be unanimous only as to whether the victim consented and 
not as to how or why she did not consent. 

 Article I, section 10 of the Utah Constitution provides, “In criminal cases the verdict 

shall be unanimous.”  While all members of this Court have agreed that this provision 

requires a unanimous verdict, this Court’s jurisprudence on what constitutes a unanimous 

verdict has been far from unanimous.  See, e.g., State v. Russell, 733 P.2d 162 (Utah 1987) 

(all members of the Court agreeing unanimity not required with respect to alternative mental 

states of murder, but disagreeing in three opinions as to why); State v. Tillman, 750 P.2d 546, 

562-67 (Utah 1987) (Hall, C.J. lead opinion) (unanimity not required for aggravating 

circumstances elevating murder to aggravated murder) ; id. at 577-80 (Stewart, J. concurring 
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and concurring in the result) (unanimity required, but instructions adequately conveyed); id. 

at 582 (Howe, J. concurring in the result) (unanimity not required); id. at 583-88 (Durham, 

J., concurring and dissenting) (joined by Zimmerman, J.) (unanimity required; instructions 

did not adequately convey); State v. Saunders, 1999 UT 59, ¶¶ 59-61 (plurality opinion) 

(Stewart, J., joined by Durham, J., with Russon, J. concurring in the result) (unanimity 

required as to which acts of sexual abuse defendant committed); id. at ¶ 70 (Howe, J. 

concurring and dissenting); id. at ¶¶ 77-78 (Zimmerman, J. concurring and dissenting).      

 A majority of this Court has agreed on only one thing:  that with the exception of the 

alternative mental states for murder, “jury unanimity is necessary as to all other elements in 

criminal cases.”  State v. Standiford, 769 P.2d 254, 258 (Utah 1988) (citing State v. Tillman, 

750 P.2d 546, 577-80, 585-88 (Utah 1988) (Stewart, J., concurring and concurring in the 

result and Durham, J., concurring and dissenting)).  See also State v. Evans, 2001 UT 22, ¶ 

17, 20 P.3d 888 (unanimity necessary as to all elements of an offense); State v. Saunders, 

1999 UT 59, ¶ 60, 992 P.2d 951 (Utah 1999) (plurality) (“Jury unanimity means unanimity 

as to a specific crime and as to each element of the crime”).      

 The question, then, is whether the alternative theories proving the victim’s lack of 

consent were “elements” of the offense of rape. If they were, the jury was required to be 

unanimous as to them.  If they were not, jury unanimity was not required. 

 A majority of this Court has relied on the statutory definition of “element of offense” 

in determining whether unanimity is required: 

 “(a)  The conduct, attendant circumstances, or results of conduct 
proscribed, prohibited, or forbidden in the definition of the offense; 
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 (b)  The culpable mental state required.” 

Tillman, 750 P.2d at 578 (Stewart J., concurring and concurring in the result) (quoting Utah 

Code Ann. § 76-1-501(2)); id. at 586 (Durham, J., joined by Zimmerman, J., concurring and 

dissenting) (citing Utah Code Ann. § 76-1-501).  In other words, “element of the offense” 

“refers to the mens rea or culpable mental state required by the statute and the actus reus or 

conduct that is proscribed in the definition of the offense.”  Id. at 586 (Durham J., concurring 

and dissenting).   

 As explained in Point I, above, the culpable mental state for rapewhether or not as a 

partyis intentional, knowing, or reckless.  Also, as explained, the actus reus of rape as a 

party as defined by statute is that the defendant (1) solicited, requested, commanded, 

encouraged or intentionally aided another (2) to have sexual intercourse (3) without the 

victim’s consent.  Utah Code Ann. § 76-2-202; § 76-5-402.   

 The final element of the actus reus is simply that the victim did not consent.  Thus, if 

the jury unanimously finds that the victim did not consent to sexual intercourse, the jury has 

unanimously found that statutory element of rape.   

 Jeffs asserts that if four jurors believed that Jeffs was in a position of special trust, but 

did not find that he enticed her, while the other four jurors decided in the reverse, “there 

would be no unanimous agreement that the act was non-consensual.”  Br. Aplt. 40.  Jeffs is 

wrong.  Under his scenario, all the jurors would be unanimous that Elissa did not consent, 

they would just not be in agreement as to why she did not consent.   

 Here, we know from the instructions that the jury unanimously agreed that Elissa did 

not consent to sexual intercourse with Allen.  Jeffs contends only that the jury may have 
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disagreed on whether Elissa lacked consent because she expressed her lack of consent, 

because Jeffs occupied a position of special trust, or because Jeffs enticed her.  Br. Aplt. 40.  

But even if the jury was not unanimous as to why Elissa lacked consent, they were still 

nanimous as to the statutory element.  That is all this Court has ever required.  See 

Standiford, 769 P.2d at 258; Evans, 2001 UT 22, ¶ 17. 

 But more importantly, this is not a case, as Jeffs suggests, where the jury instructions 

raise any concern that the jurors were in fact less than unanimous on the theory of lack of 

consent.  This is because the three theories of non-consent here were inextricably 

intertwined, both legally and legally.  As explained, the State’s overarching theory was that 

Jeffs occupied a position of special trust in relation to Elissa and that it was by virtue of that 

position that Jeffs was able to force or entice her into an illegal marriage despite her 

objections.  In other words, Jeffs’s unquestionable position of authority allowed him to 

overcome Elissa’s will under all three theories.  Thus, no juror could vote to convict without 

finding that Jeffs occupied a position of special trust with respect to Elissa.        

B. Any error in the instructions was harmless. 

 This Court, however, need not resolve whether unanimity is required on alternate 

theories of a single statutory element in this case.  Even assuming that unanimity on the 

underlying theory of non-consent were required, any error in the instructions was harmless.  

Here, the evidence was conclusiveand Jeffs does not disputethat he was Elissa’s 

religious leader and therefore occupied a position of special trust in relation to her, as a 

matter of law.  See Utah Code Ann. § 76-5-404.1(4)(h) (defining “position of special trust” 

as including a “religious leader”).  The jury, therefore, was necessarily unanimous as to that 
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theory.  See Tillman, 750 P.2d at 580 n.1 (Stewart, J. concurring) (even assuming instruction 

created unanimity problem, any error harmless because “there is no real dispute in this case 

that the defendant in fact committed” the alternative underlying crimes); State v. Evans, 2001 

UT 22, ¶ 17, 20 P.3d 888 (assuming plain error in unanimity instruction, no prejudice where 

no “reasonable likelihood of a more favorable result for defendant”).     

III. 
EVIDENCE THAT JEFFS FORCED A 14-YEAR-OLD GIRL TO 
ENTER INTO AND TO REMAIN IN AN ILLEGAL MARRIAGE WITH 
HER 19-YEAR-OLD FIRST COUSIN WAS SUFFICIENT TO 
SUPPORT HIS CONVICTIONS FOR RAPE AS A PARTY 

 Jeffs next challenges the sufficiency of the evidence to sustain his two convictions for 

rape as a party.  Br. Aplt. 42-51.  This Court should decline to address this claim because 

Jeffs does not marshal the evidence.  But even if the Court excused Jeffs’s failure, the 

marshaled evidence is more than sufficient to sustain his two convictions. 

A. Jeffs has not marshaled the evidence. 

 When reviewing the sufficiency of the evidence supporting a jury verdict, an appellate 

court views “the evidence and all inferences which may reasonably be drawn from it in the 

light most favorable to the verdict of the jury.”  State v. Brown, 948 P.2d 337, 343 (Utah 

1997).  A jury conviction will be reversed only when the evidence, viewed in the light most 

favorable to the verdict, “is sufficiently inconclusive or inherently improbable that 

reasonable minds must have entertained a reasonable doubt that the defendant committed the 

crime of which he [or she] was convicted.”  Id. (citations omitted).   

 To prevail on a sufficiency challenge, the appellant must marshal all the evidence in 

support of the verdict and then demonstrate that, even viewed in the light most favorable to 
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the verdict, the evidence is insufficient.  Chen v. Stewart, 2004 UT 82, ¶ 76, 100 P.3d 1177.  

The marshaling burden is a difficult one.  To properly discharge it, the appellant must 

present, “‘in comprehensive and fastidious order, every scrap of competent evidence 

introduced at trial which supports the very findings the appellant resists.’”  Chen, 2004 UT 

82, ¶ 77 (quoting Neely v. Bennett, 2002 UT App 189, ¶ 11, 51 P.3d 724).  The appellant 

must then “ferret out a fatal flaw in the evidence.”  West Valley City v. Majestic Inv. Co., 818 

P.2d 1311, 1315 (Utah App. 1991).      

 Thus, it is not enough to “simply provide an exhaustive review of all evidence 

presented at trial.”  Chen, 2004 UT 82, ¶ 77. (citation omitted).  “Rather, appellants must 

provide a precisely focused summary of all the evidence supporting the [challenged 

verdict].”  Chen, 2004 UT 82, ¶ 77.  Failure to meet the marshaling burden is grounds alone 

for rejecting an attack on the sufficiency of the evidence.  State v. Hopkins, 1999 UT 98, ¶ 

16, 989 P.2d 1065; Crookston v. Fire Ins. Exch., 817 P.2d 789, 800 (Utah 1991). 

 Jeffs has not met his marshaling burden.  With respect to Count I, he cites evidence 

that others, such as Fred Jessop and Elissa’s mother and sisters were more culpable than he 

in arranging the illegal marriage.  Br. Aplt. 43-45.  He then downplays his own role in the 

arranged marriage, asserting that he “merely acted as a conduit for communication between 

the prophet and [Fred]” and “did nothing more than encourage [Elissa] to remain faithful to 

FLDS theology about placement marriages and to marry [Allen].”  Br. Aplt. 44.  He further 

asserts that the “core” of the State’s case on Count I was his admonition that the couple “be 

fruitful and multiply and replenish the earth.”  Br. Aplt. 45.  He contends that no reasonable 
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juror could have taken this “eight-word sentence fragment,” so common in Christian 

marriage ceremonies, as “a command to commit or submit to rape.”  Br. Aplt. 45-46.   

 With respect to Count II, Jeffs cites as evidence of consent that Elissa testified that 

“she was ‘fine’ with some of the acts of sexual intercourse and even was the instigator in 

others when she wanted to ‘sugar up’ [Allen] to get something from him.”  Br. Aplt. 47.  He 

further contends that there was no evidence that Allen was in position of special trust or that 

Allen enticed her to have sex.  Br. Aplt. 48-50.  Jeffs argues that the State’s theory on Count 

II was that Elissa’s beliefs in FLDS doctrine “made her believe that she had to submit to 

[Allen’s] acts of sexual intercourse.”  Br. Aplt. 48.  According to Jeffs, the “State’s theory is 

that these principles somehow either encouraged [Allen] to commit rape, or pressured Ms. 

Wall into submitting to intercourse against her will.”  Id.  Jeffs concludes that “a reasonable 

juror could not find Jeffs guilty beyond a reasonable doubt based upon reasonable inferences 

drawn from this long-standing doctrine.”  Id. 

 Jeffs arguments ignore all the evidence that, if believed, support the jury verdict.  For 

example, Jeffs ignores evidence that he controlled every aspect of Elissa’s and her family’s 

lives and that he was the only person who could have prevented the illegal marriage in the 

first place and released Elissa from it later.  R1747:106; R1755:245-46.  In arguing that he 

was a mere “conduit” and bystander when Elissa sought help from Rulon, Jeffs ignores 

testimony that he insisted that Elissa go through with the illegal marriage after Rulon told her 

that she did not have to.  R1755:86-87; R1747:45.  He also ignores testimony that Elissa 

cried throughout the ceremony, twice refused to say the marriage vows, and resisted 

touching or kissing Allen.  R1747:63-66.  Jeffs nevertheless performed the marriage 
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ceremony and commanded the two to “be fruitful and multiply.”  R1747:66.  Jeffs also 

ignores the evidence that when Elissa complained that Allen was touching her in ways that 

made her uncomfortable and that she wanted a release from the marriage, he told her “to 

repent,” “go home,” and give herself “mind, body and soul” to Allen.  R1747:103. 

 Jeffs’s failure to marshal is reason alone to reject his sufficiency challenge.      

B. In any event, the marshaled evidence supports Jeffs’s convictions. 

 Even if this Court excuses Jeffs’s marshaling failure, as demonstrated in Point I.A. 

above, the evidence more than suffices to support both rape convictions.   

 Count I.  With respect to Count I, the State proved that Jeffs intentionally, 

knowingly, or recklessly solicited, requested, commanded, encouraged, or intentionally aided 

Allen to have non-consensual sex with Elissa, when it showed that Jeffs forced Elissa to 

enter into the illegal marital relationship.  As stated, the evidence showed that by virtue of 

his position as a religious leader, Jeffs controlled every aspect of Elissa’s and her family’s 

lives, as well as that of the entire FLDS community.  When Elissa thought that she had a 

obtained a reprieve from Rulon, it was Jeffs who insisted that she go through with the 

marriage.  Elissa’s sister testified that only Jeffs could have stopped the marriage.  Jeffs 

knew that Elissa objected to the marriage, both because she was too young and because she 

did not want to marry her first cousin.    

 By forcing or inducing Elissa to enter into an illegal marriage that she clearly did not 

want, Jeffs solicited, requested, commanded, encouraged, or intentionally aided Allen in 

having non-consensual sex with Elissa.  While it is true, as Jeffs suggests, that “[m]arriage is 
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not the equivalent of sexual relations, consensual or non-consensual,” Br. Aplt. 45, a marital 

relationship includes, by definition, a sexual relationship.   

 As explained in Point I.A., the evidence proved that Jeffs procured Elissa’s lack of 

consent to the marriage and ensuing sexual intercourse, in three ways.  First, as her religious 

leader, he occupied a position of special trust with relation to Elissa.  See Utah Code Ann. § 

76-5-406(10); Utah Code Ann. § 76-5-404.1(4)(h).  Second, Jeffs was not just any religious 

leader.  He was a religious leader who wielded absolute power over Elissa, her family, and 

her community.  Jeffs used his powerful position to overcome Elissa’s expressed lack of 

consent.  Third, he used his position of authority to entice Elissa to submit to the illegal 

marriage and therefore sexual intercourse, with Allen.  See Utah Code Ann. § 76-5-406(11). 

 Finally, the evidence showed that Jeffs, at a minimum, acted recklessly.  A person is 

reckless when he “is aware of but consciously disregards a substantial and unjustifiable risk 

that the circumstances exist or the result will occur.”  Utah Code Ann. § 76-2-103(3).  Given 

Elissa’s age, her repeated objections, and Jeffs’ position of authority, the evidence showed 

that Jeffs was aware of, but consciously disregarded, a substantial risk that sexual intercourse 

without Elissa’s consent would occur.  The evidence was also sufficient to show that Jeffs’s 

conduct was knowing in that he was aware of the existing circumstances and that “his 

conduct [was] reasonably certain to cause the result,” i.e., that Allen would have non-

consensual sex with Elissa.  Utah Code Ann. § 76-2-103(2).       

 Count II.  After Jeffs forced Elissa into a sexual relationship with Allen by virtue of 

the illegal marriage, Elissa asked for a release from the marriage.  She told Jeffs that Allen 

was touching her in ways that made her uncomfortable. Any reasonable juror would infer 
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from this testimony that Jeffs understood that Allen was touching Elissa sexually and that 

Elissa objected to this touching.  But instead of releasing Elissa from the illegal marriage and 

resulting non-consensual sexual contact, Jeffs told her to “repent,” “go home,” and give 

herself “mind, body and soul” to Allen.  The most reasonable inference to be drawn from this 

advice was that Jeffs was encouraging Elissa to submit to the unwanted sexual contact.  This, 

in turn, constituted intentionally aiding Allen to have non-consensual sex with Elissa.     

 Again, Jeffs overcame Elissa’s expressed lack of consent with his position of special 

trust as her religious leader.  Only he had the authority to release her from the unwanted and 

illegal marriage, but he refused to do so.  Forcing a 14-year-old girl to remain in an illegal 

marital relationship with her adult cousin was both reckless and knowing. 

 In sum, the evidence was sufficient to support both convictions.  

IV. 
THE EVIDENCE WAS SUFFICIENT TO SHOW THAT JEFFS 
PROCURED ELISSA’S LACK OF CONSENT BY ENTICEMENT 

 Jeffs also challenges the sufficiency of the evidence to support the State’s lack of 

consent theory that Elissa did not consent because Jeffs “enticed” her to submit to sexual 

intercourse with Allen.  Br. Aplt. 52-54. 

 As a threshold matter, this Court need not address this claim because, as explained in 

Point II above, Jeffs has not disputedand the evidence was conclusivethat as her 
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religious leader, Jeffs occupied a position of special trust in relation to Elissa.14  Because this 

alone proved lack of consent as a matter of law, it does not matter whether the evidence was 

sufficient to show that Jeffs also enticed her.  In any event, the evidence was sufficient to 

support this alternative theory.   

A. Enticement under the plain meaning of the statute includes 
psychological manipulation by a religious leader. 

 As explained in Point I, Utah Code Ann. § 76-5-406(11) provides that an act of sexual 

intercourse is without consent when the victim is between the ages of 14 and 18 and “the 

actor is more than three years older than the victim and entices or coerces the victim to 

submit or participate under circumstances not amounting to the force or threat required under 

Subsection (2) or (4).” 

 While this Court has not yet interpreted the meaning of “entice” under this statute, the 

court of appeals has twice.  See State v. Scieszka, 897 P.2d 1224 (Utah App. 1995); State v. 

Gibson, 908 P.2d 352 (Utah App. 1995).  In both cases, the court of appeals construed 

“entice” in light of the purpose of the statute and according to its ordinary meaning as found 

in the dictionary.  Scieszka, 897 P.2d at 1226-27; Gibson, 908 P.2d at 356.   

                                            
14 In a footnote, Jeffs nominally asserts that there was no evidentiary basis for the jury 

to conclude that he was in a position of special trust with respect to Count II.  As support, he 
asserts that “[a]t most he counseled her about trying to save her marriage,” telling her “to try 
to get closer to [Allen] and at one session as late as 2003, even asked her if they had tried 
having children as a means of getting closer.”  Br. Aplt. 51.  Jeffs, however, does not deny 
that he continued to be her religious leader during this time.  Statute defines a religious 
leader as a position of special trust for purposes of the lack of consent statute.  Utah Code 
Ann. § 76-5-404.1(4)(h).  The fact that Jeffs counseled Elissa on her marital relationship 
during this time only supports the conclusion that both he and Elissa viewed him as a 
religious leader and a person of authority over her.   
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 The court of appeals concluded that the enticement provision “is aimed at prohibiting 

mature adults from preying on younger and inexperienced persons.”  Scieszka, 897 P.2d at 

1227.  See also Gibson, 908 P.2d at 356.  In so concluding, the court of appeals relied in part 

on this Court’s explanation of the purpose of a similar criminal statute in State v. Elton, 680 

P.2d 727 (Utah 1984).  Scieszka, 897 P.2d at 1227.  Elton was charged with having unlawful 

sexual intercourse with a girl who was under 16 and more than three years younger than 

Elton.  According to this Court, the objective of that statute was to protect “young persons 

‘from sexual exploitation by older, more experienced persons until they reach the legal age 

of consent and can more maturely comprehend and appreciate the consequences of their 

sexual acts.’”  Scieszka, 897 P.2d at 1227 (quoting Elton, 680 P.2d at 732).   

 The court of appeals turned to Black’s Law Dictionary, which defines “entice” as “‘to 

wrongfully solicit, persuade, procure, allure, attract, draw by blandishment, coax or seduce.  

To lure, induce, tempt, incite, or persuade a person to do a thing.”  Gibson, 908 P.2d at 356 

(quoting Black’s Law Dictionary 531 (6th ed. 1990).  Accord Scieszka, 897 P.2d at 1226.  

That definition, the court of appeals held, was consistent with the statutory purpose “in that it 

describes the use of improper psychological manipulation to influence the will of another.”  

Gibson, 908 P.2d at 356.  “In other words,” the court of appeals explained, “the ‘enticement’ 

of a teenager by an adult occurs when the adult uses psychological manipulation to instill 

improper sexual desires which would not otherwise have occurred.”  Id. 

 The court of appeals held that whether an adult “entices” a minor for purposes of the 

statute depends on the “totality of the circumstances,” which may include consideration of 

any number of relevant factors.  Scieska, 897 P.2d at 1227-28.  See also Gibson, 908 P.2d at 
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356.  In Scieszka, the relevant factors included that the victim was only 14 to 15 years old 

and Scieszka was 35 to 36 years old; Scieszka, who taught the victim’s Bible study class, 

“held himself out to be a man of God”; Scieszka and the victim prayed together every day 

and often read scriptures together; Scieszka often referred to scriptures when speaking to the 

victim; Scieszka “at all times took the lead in this relationship”; and the victim had little 

prior sexual experience.  Scieska, 897 P.2d at 1228.  Under these facts, the court of appeals 

had no difficulty concluding that Scieszka “used his faith and his religious position to 

eventually overcome the victim—who was also a religious person and who sought the 

approval of God in her daily life.”  Id.  This, according to the court of appeals, was sufficient 

to find that Scieszka had enticed the victim to submit to a sexual act.  Id.15 

 Under the plain meaning of the enticement provision thenas explained in Scieszka 

and Gibsonan adult entices a minor when he manipulates or persuades the minor to submit 

or participate in a sexual act when she otherwise would not do so.    

B. Jeffs used his position as a religious leader to manipulate and persuade 
Elissa to submit to a sexual relationship when she otherwise would not 
have done so. 

 Jeffs reasserts that only Allen’s actions should be considered in determining whether 

Elissa consented and that because no evidence showed that Allen enticed Elissa, his 

                                            
15 In Gibson, the relevant factors were that the victim was 14; Gibson was the victim’s 

close friend’s father; Gibson “spent considerable time” with the victim, befriending her, and 
buying her presents; when the victim made improper sexual comments to Gibson and openly 
referred to herself as his girlfriend, he neither objected nor corrected her; over time Gibson 
“slowly and deliberately initiated sexual contact,” beginning with “casual touching” and 
“escalating to full-blown sexual contact.”  Gibson, 908 P.2d at 354, 356-57. 



 
 62 

conviction must be reversed.  Br. Aplt. 52.  As explained in Point I, however, the issue in this 

case is whether Jeffs, not Allen, enticed Elissa to submit to a sexual relationship. 

 Jeffs alternatively argues that the evidence was insufficient to show that he 

“consciously disregarded an unjustifiable risk that counseling obedience and giving of one’s 

mind, body and soul would persuade [Elissa] to submit to intercourse against her will.”  Br. 

Aplt. 52.  Jeffs contends that if Elissa believed that Jeffs, “pursuant to his status as a religious 

leader, was commanding her to submit to non-consensual intercourse merely by urging her to 

be obedient, her belief was wholly unreasonable.”  Br. Aplt. 52.  Jeffs bases this claim on 

testimony that FLDS “doctrine required obedience only if the husband behaved righteously,” 

and on the assertion that many religions encourage wives to obey their husbands.  Br. Aplt. 

52-53 (citing The Church of England’s Book of Common  Prayer (1662)).   

 Defendant’s argument is based on two faulty premises.  First, while his argument may 

have some validity when applied to consensual sexual relations between two legally married 

adults, it has none with respect to sexual relations resulting from a forced, illegal marriage 

between a 14-year-old girl and her 19-year-old cousin.  See Gibson, 908 P.2d at 355.  This is 

not a case where an adult woman willingly consented to marry and then later sought 

marriage counseling from her pastor when she had marital difficulties.  This is a case of a 14-

year-old girl who made it clear that she did not wish to marry at all, both because she was too 

young and because she did not like the adult groom who was chosen for her.  She later 

sought help from Jeffs as her religious leader, not because she wanted to salvage her illegal 

marriage, but because she wanted a religious release from that marriage.  She made it clear to 

Jeffs that one of the reasons she wanted the release was because Allen was touching her in 
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ways that made her uncomfortable.  Thus, Jeffs’s command that she repent and give herself 

mind, body, and soul to Allen was not mere well-intentioned marital advice; it was a 

command that she go home and submit to her first cousin’s unwanted sexual advances.   

 Second, Jeffs’s argument wholly misconstrues the evidence and the State’s theory of 

Jeff’s enticement of Elissa.  Like Scieszka, Jeffs used his position as a religious leader to 

manipulate and persuade Elissa to enter into and remain in an illegal marital and sexual 

relationship.  Elissa testified that but for Jeff’s position and words to her, she would never 

have entered into the illegal marriage with Allen and she would never have submitted to 

sexual intercourse with him.  As explained above, by using his religious position to 

“persuade” or “entice” a 14-year-old girl to enter into an illegal marriage with her 19-year-

old cousin, Jeffs acted at least recklessly:  he was aware of, but consciously disregarded, an 

unjustifiable risk that his conduct would result in non-consensual sex.   

 In sum, the evidence was sufficient to support a finding that Jeffs enticed Elissa to 

have sex with an adult.       

V. 
THE ENTICEMENT PROVISION IN THE LACK OF CONSENT 
STATUTE NEITHER VIOLATES THE VAGUENESS DOCTRINE 
NOR JEFFS’S FIRST AMENDMENT FREE EXERCISE RIGHTS 

 Jeffs argues that the enticement provision of the lack of consent statute is both 

constitutionally vague and a violation of the Free Exercise Clause.  Br. Aplt. 55-64.   

 Again, this Court need not address the constitutional validity of the enticement 

provision because the evidence is both undisputed and conclusive that Jeffs was Elissa’s 

religious leader and that he, therefore, occupied a position of special trust in relation to her.  
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Because this alone established that Elissa did not consent as a matter of law, the 

constitutionality of any alternative lack-of-consent theory is unnecessary to the outcome of 

this case.  See Goebel v. Salt Lake City southern R.R. Co., 2004 UT 80, ¶ 33, 104 P.3d 1185  

(because this Court “disinclined to issue advisory opinions,” it “generally do[es] not decide 

issues unnecessary to the outcome of the case”);  see also Provo City Corp. v. Thompson, 

2004 UT 14, ¶ 22, 86 P.3d 735.   

 Should this Court nevertheless address the issue, the enticement provision is neither 

void for vagueness nor a violation of the Free Exercise Clause of the First Amendment. 

A. The enticement provision is not unconstitutionally vague as applied to 
Jeffs’s conduct. 

 As explained in Point I.C.3., unless a statute implicates a First Amendment right, a 

defendant may challenge the vagueness of a statute only as applied to himself.  See Williams, 

128 S.Ct. at 1845; Green, 2004 UT 76, ¶ 44.  There is no constitutional rightFirst 

Amendment or otherwiseto persuade a child to engage in sexual conduct.  Although Jeffs 

argues that the enticement statute implicates his free exercise rights under the First 

Amendment, as explained in Subpoint B below, he is wrong.  Consequently, Jeffs may 

mount only an as-applied vagueness challenge to the statute. 

 As explained above, a statute is unconstitutionally vague only if it does not provide 

“the kind of notice that enables ordinary people to understand what conduct [is prohibited],” 

or it “encourage[s] arbitrary and discriminatory enforcement.”  State v. MacGuire, 2004 UT 

4, ¶ 13 84 P.3d 1171 (internal quotation marks and citations omitted).  Here, the word 



 
 65 

“entice” and the consent statute as a whole clearly inform the ordinary reader that Jeffs’s 

conduct is prohibited. 

 Although not defined in the statute, “entice” has “a common understanding that is 

sufficient to put people on warning as to what conduct is prohibited by the statute.”  State v. 

Morrison, 2001 UT 73, ¶ 15, 31 P.3d 547.  It’s dictionary definition is “‘to wrongfully 

solicit, persuade, procure, allure, attract, draw by blandishment, coax or seduce.  To lure, 

induce, tempt, incite, or persuade a person to do a thing.’”  Gibson, 908 P.2d at 356 (quoting 

Black’s Law Dictionary 531 (6th ed. 1990)).  See also State v. Redd, 1999 UT 108, ¶ 11 (this 

court “has long history of relying on dictionary definitions to determine plain meaning”).     

 As stated, the court of appeals found the foregoing dictionary definition to be 

consistent with the clear statutory purpose of protecting minors “‘from sexual exploitation by 

older, more experienced persons until they reach the legal age of consent and can more 

maturely comprehend and appreciate the consequences of their sexual acts.’”  Scieszka, 897 

P.2d at 1227 (quoting Elton, 680 P.2d at 732).  Thus, the court of appeals concluded, the 

plain meaning of “entice” includes “some acts or words intended to cause a person to do 

something the other person would not otherwise do.”  Scieszka, 897 P.2d at 1228.  Accord 

Gibson, 908 P.2d at 356 n.3.   

 Although neither this Court nor the court of appeals has expressly addressed whether 

the plain ordinary meaning of “entice” is unconstitutionally vague, other jurisdictions have 

concluded that it is not.  See, e.g., State v. Osmundson, 546 N.W.2d 907, 910 (Iowa 1996) 

(child enticement statute not void for vagueness because “[the dictionary] definitions and the 

commonly understood meaning of ‘entice’ are specific enough to provide guidance to 
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ordinary citizens and fair notice of what actions are proscribed”); Leding v. State, 725 So.2d 

1221, 1222 (Fla. Ct. App. 1999) (statute prohibiting enticing a child from parents not void 

for vagueness because “word ‘entice’ is specific enough to give persons of common 

intelligence and understanding an adequate warning”); United States v. Panfil, 338 F.3d 

1299, 1301 (11th Cir. 2003) (Internet solicitation statute not void for vagueness; term 

“entice” not “ambiguous or subject to varying standards” and had “plain and ordinary 

meaning”); United States v. Dhingra, 371 F.3d 557, 562 (9th Cir. 2004) (“entice” has “plain 

and ordinary meaning that does not need further technical explanation”).   

  Jeffs argues that Scieszka injects vagueness into the definition of “entice” because it 

requires consideration of the following five factors:  (1) the nature of the victim’s 

participation and whether the defendant required the victim’s active participation; (2) the 

duration of the defendant’s acts; (3) the defendant’s willingness to terminate his conduct at 

the victim’s request; (4) the relationship between the victim and the defendant; and (5) the 

age of the victim.  Br. Aplt. 59 (citing Scieszka, 897 P.2d at 1227).  Defendant argues that  

four of the factors address the victim’s conduct or characteristics instead of defendant’s, 

thereby making it impossible to determine “whether it is the defendant’s behavior that 

determines enticement or the attributes of the specific victim.”  Br. Aplt. 59. 

 Jeffs misreads Scieszka.  The Scieszka court did not hold that the foregoing factors 

must be considered.  It held that whether a victim has been enticed depends on “the totality 

of the facts and surrounding circumstances.”  Scieska, 897 P.2d at 1224.  Accord Gibson, 908 

P.2d at 356.  It listed the foregoing five factors only as possible relevant factors to consider 
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in determining whether a defendant has enticed or persuaded or induced a minor to engage in 

sexual conduct.  Scieska, 897 P.2d at 1224; Gibson, 980 P.2d at 356.          

 Irrespective of the factors considered, the plain meaning of “entice” is sufficient to 

place an ordinary person on notice that Jeffs’s conduct is prohibited.  Jeffs knew that Elissa 

was only 14 years old and that she did not want to marry at all, let alone marry her adult first 

cousin.  Jeffs nevertheless used his position as Elissa’s religious leader to induce her to enter 

into the illegal marriage and subsequent sexual relationship with her cousin.  When she 

asked for a release from the marriage, Jeffs again used his position to induce her to return 

home and submit to the unwanted sexual relationship.  This conduct falls squarely within the 

ordinary definition of “entice”: “to wrongfully solicit, persuade, procure . . . induce . . . or 

persuade a person to do a thing” that she otherwise might not do.  Scieszka, 897 P.2d at 1226. 

 In arguing that “entice” is vague, Jeffs asserts that he was convicted on nothing more 

than teaching FLDS doctrine, conducting a marriage ceremony, and providing marriage 

counseling.  He equates his conduct to that of “[e]very minister” who has “encouraged a 

woman ‘to love, honor and obey’” in a wedding ceremony.  He contends that no reasonable 

person could foresee that this conduct would subject him to the “criminal act of enticing a 

minor above the age of consent to submit to an act of intercourse.”  Br. Aplt. 56-57. 

 Jeffs seriously understates his conduct.  He did much more than merely teach FLDS 

doctrine, conduct a marriage ceremony, and provide marriage counseling.  He used his 

position as a religious leader to induce an unwilling 14-year-old girl to enter into and remain 

in an illegal marriage and resulting unwanted sexual relationship.  The plain meaning of 

“entice” places all on notice that this conduct would be prohibited.   Moreover, party liability 
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law requires that Jeffs act with the mental state required for the offense of rape.  Thus, unlike 

the minister who joins a consenting couple in a legal marriage, Jeffs intentionally, 

knowingly, or recklessly enticed Elissa to submit to non-consensual sex.  See Panfil, 338 

F.3d at 1301 (arbitrary enforcement discouraged where law “ensures that only those who . . . 

engage in the illegal conduct [with the required mental state] are subject to prosecution”).     

 Thus, the enticement provision is not unconstitutionally vague as applied to Jeffs. 

B. The enticement provision does not infringe on Jeffs’s right to Free 
Exercise under the First Amendment. 

 Jeffs argues that the enticement provision violates his right to Free Exercise because  

its “‘object . . . is to infringe upon or restrict practices because of their religious 

motivation.’”16  Br. Aplt. 61 (quoting State v. Green, 2004 UT 76, ¶ 22, 99 P.3d 820)).  Jeffs 

is wrong because the enticement provision is clearly a neutral law of general applicability. 

 “[V]alid and neutral law[s] of general applicability” do not offend the Free Exercise 

Clause, even though they might burden a person’s religious beliefs.  Employment Div., 

Dep’t. of Human Resources of Oregon v. Smith, 494 U.S. 872, 879-80, 882-88 (1990).  A 

law is not neutral if its object “is to infringe upon or restrict practices because of their 

religious motivation . . .” or if the law targets “religious conduct for distinctive treatment.”  

Church of the Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 533-34 (1993).   

 Determining the object of a law “begin[s] with its text, for the minimum requirement 

of neutrality is that a law not discriminate on its face.”  Id. at 533.  “A law lacks facial 
                                            

16 In his heading on this section Jeffs also nominally cites to article I, § 4 of the Utah 
Constitution.  He makes no other reference to that state constitutional provision, however, 
and his argument relies only on free exercise cases.  See Br. Aplt. 61-64.  This brief, 
therefore, will address only Jeffs’s federal claim. 
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neutrality if it refers to a religious practice without a secular meaning discernable from the 

language or context.”  Id.  Facial neutrality, however, does not end the inquiry, because a 

statute that appears facially neutral may still impermissibly target religious conduct in its 

practical effect.  Id. at 534-35.  Thus, a court assessing the neutrality of a law must also look 

at “the effect of a law in its real operation.”  Id. at 535.  

 An “adverse impact” on religion does not by itself prove “impermissible targeting.”  

Id.  This is because “a social harm may have been a legitimate concern of government for 

reasons quite apart from discrimination.”  Id. (citing to McGowan v. Maryland, 366 U.S. 

420, 422 (1961)).  The key inquiry for determining whether a statute is neutral in its 

operation is not whether it adversely affects religion, but whether it defines categories in 

such a way so as to treat religion unfairly.  See id. at 534.  

 Jeffs concedes that the enticement provision is facially neutral.  Br. Aplt. 61.  He 

agues, however, that the enticement provision is “being used to target Jeffs for his religious 

conduct, including the marriage ceremony and his counseling.”  Br. Aplt. 61-62.  This, he 

claims, makes the provision discriminatory against religion in its operation.  Id. at 62.   

 In support of his claim that the statute targets religious conduct, Jeffs asserts that his 

“use of common religious doctrine, during the marriage ceremony and in counseling with 

[Elissa], is being used as the only evidence that the Defendant enticed her to consent to 

sexual intercourse with [Allen].”  Br. Aplt. 62 (emphasis added).  He argues that even though 

“the language of the ceremony is common among many religions, . . . only Jeffs and the 

FLDS [have] been targeted by the State under the theory that this language of going forth 
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and multiplying is the equivalent of enticing a person to have non-consensual sexual 

intercourse.”  Br. Aplt. 63.   

 Jeffs has again seriously understated the evidence against him.  His teachings, the 

marriage ceremony, and his religious counseling were not the only evidence that he enticed 

Elissa.  The core evidence of enticement was that Jeffs wielded near absolute power over a 

14-year-old girl and that he used that power to induce her to enter into an illegal marriage 

and resulting sexual relationship with her adult first cousin, even though she made it clear 

that she was unwilling.  Jeffs’s religious teachings, performance of the marriage ceremony, 

and command that Elissa submit herself “mind, body and soul” were merely evidence that 

Jeffs acted with the required criminal intent when he enticed Elissa and overcame her will.     

 More importantly, nothing in the enticement provision’s operation suggests that its 

object is to punish any religious practice, let alone Jeffs’s.  The enticement provision does 

nothing more than prohibit enticing a minor into a sexual relationship with someone more 

than three years her senior.  It applies equally to anyone who commits the conduct, 

irrespective of their religious beliefs or motivation.  Indeed, the two cases in which the court 

of appeals addressed the meaning of this provision prove this.  See Scieszka, 897 P.2d  at 

1227-28 (applying enticement provision to victim’s Bible study instructor); Gibson, 908 P.2d 

at 356-57 (applying enticement provision to father of victim’s friend).   

 In sum, nothing in the statute’s language or operation supports Jeffs’s claim that it is 

not a neutral law of general applicability.  It therefore does not offend the Free Exercise 

Clause.           
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VI. 
THE INVITED ERROR DOCTRINE PRECLUDES REVIEW OF 
JEFFS’S CLAIM THAT THE TRIAL COURT ERRED IN SEATING 
AN ALTERNATE JUROR AFTER DELIBERATIONS BEGAN 

 Jeffs argues that the trial court committed reversible error under rule 18(g), Utah 

Rules of Criminal Procedure, when it substituted an alternate juror for a dismissed juror 

during deliberations.  Br. Aplt. 65-76.  Jeffs may not obtain appellate review of this claim 

because he invited any error.  

A. Proceedings below.  

 At trial, the court seated eight jurors and four alternates.  R1746:7-15.  Before the jury 

began deliberations, the trial court excused, but did not discharge, the alternates, instead 

asking them to avoid any news reports and discussing the case with others.  R1748:112-13.     

 After the jury began deliberating, but before they returned a verdict, the trial court 

dismissed one of the jurors for not truthfully answering a question during voir dire, an act 

that had engendered conflict among the deliberating jurors.  R1750:3-6.  The trial court 

proposed replacing the dismissed juror with one of the alternates  R1750:6-9.  Jeffs’s counsel 

said they did not have any problems with the court’s proposal.  R1750:6.   

 Before the trial court could interview the alternates, the State moved for a mistrial, 

arguing that the dismissed juror had likely irreversibly tainted the jury.  R1750:9-10, 11-12.  

The State was concerned that this would either sow reversible error on appeal if Jeffs were 

convicted, or leave the State with no recourse if Jeffs were acquitted.  R1750:9-10.   

 Jeffs’s counsel responded that any taint was “remedied” by excusing the juror.  He 

added, “We now can replace that juror with another juror and allow the jury to resume their 
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deliberations.”  R1750:10.  Defense counsel saw no reason “to leap to the conclusion that the 

conflict [between the dismissed juror and another juror]. . . prejudiced the rest of the panel 

and prevents this jury from going forward reaching a fair determination based on the 

evidence.”  Id.   

 When the State continued to press for a mistrial because the dismissed juror had  

tainted the jury deliberations, defense counsel insisted that seating an alternate and 

instructing the jury would cure any taint: 

 This is manifest necessity of depriving us of getting a verdict from this 
jury.  That’s what alternate jurors are for.  We have four alternates.  It would 
seem to me an instruction to this jury that anything they heard from the 
excused juror should not be considered as they commence their deliberations 
again with a new juror. 

R1750:12.      

 After the trial court interviewed the alternates to ensure that they had not discussed 

the case with anyone or followed media reports, the State confirmed that it stood by his 

motion for mistrial.  R1750:22.  The court, turning to defense counsel, asked:  “And you still 

stand in your opposition?  You want to seat, well, it would be by statute, [R.K.] would be the 

next juror?”  Defense counsel replied, “That’s exactly what we want.  We want this jury to 

decide this case.  And we believe you can give the jury an instruction to disregard and to 

begin resuming, commence their deliberations.”  Id. 

  In reliance upon defense counsel’s representations, the trial court denied the State’s 

mistrial motion and seated an alternate juror.  R1750:22-23.  Defense counsel suggested that 

he would like to “call [his] office” to see if he could find an appropriate instruction.  

R1750:22.  The trial court replied that his instruction to the jury “would be basically” that  



 
 73 

 we have had to replace one of their members, that they will have to begin 
their deliberations again.  That they will need to freely express their opinions 
as instructed in Instruction No. 16.  That they are to disregard any information 
from the excused juror.  And that they are to retire and see if they can reach a 
verdict.   

R1750:23.  Defense counsel stated that the proposed instruction “[s]ounds appropriate,” and 

that they did not have any problems with it.  Id.   The trial court then gave the following oral 

instruction: 

Now, members of the jury, because of the release of the prior jury member, it 
will be necessary for you to begin your deliberations anew.  Your 
determination on how you want to proceed with that is totally up to you.  
However, I am going to admonish you and direct you and instruct you to 
completely disregard any comments, statements, positions taken by the 
excused juror.  You are now a fresh panel, ready to go back with all eight of 
your opinions available for resolution of this case, consideration of the matter 
under the instructions given you.  And let me remind you again, as I did last 
night, to keep open minds.  Remember you are not partisans.  You are not 
advocates but, rather judges in this position.  And it’s now your responsibility 
to go back and exercise that judgment. 

R1750:25.  The jury convicted Jeffs as charged.  R1131-32; R1750:27-28.  

 After the jury had returned its verdict and Jeffs had been sentenced, Jeffs moved for a 

new trial arguing, for the first time, that by seating the alternate after deliberations had 

begun, the trial court had committed “per se reversible error” under rule 18(g), Utah Rules of 

Criminal Procedure.  R1868, 1891-1913, 1902.  Jeffs argued that the trial court should have 

instead either declared a mistrial or asked whether Jeffs would consent to a verdict with 

seven jurors under rule 17(f), Utah Rules of Criminal Procedure.  R1901.  The trial court 

denied the motion for new trial on the ground that Jeffs had invited any error.  R2016. 
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B. The invited error doctrine precludes appellate review of this claim. 

 On appeal, Jeffs reasserts that seating an alternate juror during deliberations violated 

rule 18(g), which provides: “an alternate juror who does not replace a principal juror shall be 

discharged when the jury retires to consider its verdict.”  Br. Aplt. 65.  Jeffs argues that 

violation of this rule should constitute per se reversible error. Br. Aplt. 71-72.  He also 

argues that the trial court erred in its instruction telling the jurors to begin deliberations 

anew.  Id.  The invited error doctrine precludes appellate review of these claims. 

 To obtain appellate review, a party ordinarily must first raise the issue in the trial 

court.  Pratt v. Nelson, 2007 UT 41, ¶ 15, 164 P.3d 366.  To preserve an issue for appeal, the 

objection must be timely, specific, and supported by evidence or relevant legal authority.  Id.  

This rule is “based on the premise that, ‘in the interest of orderly procedure, the trial court 

ought to be given an opportunity to address a claimed error and, if appropriate, correct it.’”  

Id. (quoting State v. Cruz, 2005 UT 45, ¶ 33, 122 P.3d 543).  While an appellate court may 

review an unpreserved claim for plain error or manifest injustice, it will do so only if the 

appellant argues that plain error or exceptional circumstances justifies review.  Id. at ¶ 16.     

 But this Court has consistently held that invited error precludes even plain error 

review.  See Pratt, 2007 UT 41, ¶ 16; Winfield, 2006 UT 4, ¶ 14; State v. Hamilton, 2003 UT 

22, ¶ 54, 70 P.3d 111; State v. Pinder, 2005 UT 15, ¶ 62, 114 P.3d 551; State v. 

Geukgeuzian, 2004 UT 16, ¶ 9, 86 P.3d 742.  A party commits invited error when counsel, 

“‘either by statement or act affirmatively represented to the [trial] court that he or she had no 

objection to the [proceedings].’”  Pratt, 2007 UT 41, ¶ 16 (quoting State v. Winfield, 2006 

UT 4, ¶ 14, 128 P.3d 1171).   
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 The invited error doctrine “‘arises from the principle that a party cannot take 

advantage of an error committed at trial when that party led the trial court into committing 

the error.’”  Id. (quoting Winfield, 2006 UT 4, ¶ 15).  It recognizes that parties are “not 

entitled to both the benefit of not objecting at trial and the benefit of objecting at trial,” and it 

discourages parties “from intentionally misleading the trial court so as to preserve a hidden 

ground for reversal on appeal.”  State v. King, 2006 UT 3, ¶ 13, 131 P.3d 202.  It is 

“designed to . . . inhibit a defendant from foregoing . . . an objection with the strategy of 

enhancing the defendant’s chances of acquittal and then, if that strategy fails, . . . claiming on 

appeal that the court should reverse.”  King, 2006 UT 3, ¶ 13.   

 Jeffs invited any error when his counsel not only affirmatively represented to the trial 

court that they had no objection to seating the alternate juror, but also insisted that this was 

“exactly” what they wanted and “what alternate jurors are for.”  R1750:12, 22.   

 Jeffs argues that the invited error doctrine should not apply to him because he “did not 

‘intentionally mislead’ the court into ignoring Rule 18(g),” or “do anything to ‘effectively 

[lead]’ the trial court into committing the error of replacing the juror and improperly advising 

the jury how to deliberate anew.”  Br. Aplt. 67.  The invited error doctrine, however, does 

not require that counsel in fact “intentionally mislead” the court.  The doctrine only 

discourages such conduct by not allowing a party to “take advantage of an error committed 

at trial when that party led the trial court into committing the error.”  Pratt, 2007 UT 41, ¶ 

17.   

 Moreover, contrary to Jeffs’s argument, he did “effectively lead” the trial court into 

seating the alternate juror.  When the State asked for a mistrial, Jeffs vigorously opposed that 
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remedy, instead urging the court to seat the alternate juror.  Jeffs insisted that he had a right 

to a verdict from that jury and insisted that any taint from the dismissed juror could be cured 

by an instruction.  He then affirmatively represented to the trial court that the proposed 

instruction “sounds appropriate.”  R1750:23.   

 Jeffs now argues that the mistrial that he so adamantly opposed was the appropriate 

remedy and that the instruction he approved of below was incorrect.  Br. Aplt. 69-70.  In so 

arguing, Jeffs seeks “both the benefit of not objecting at trial and the benefit of objecting on 

appeal,” the very thing the invited error doctrine is intended to prevent.  King, 2006 UT 3, ¶ 

13.  See also Pratt, 2007 UT 41, ¶ 17. 

 Jeffs also asserts that invited error should not apply here, because the trial court was 

given the first opportunity to address and correct the error.  Br. Aplt. 68-70.  Jeffs 

acknowledges that he waited until his new trial motion to raise the issue, but reasons that 

because “proceeding with an alternate juror . . . was not permitted, the remedy before the 

trial court was the same whether raised at the time the issue first appeared at the conclusion 

of the trial or at the time of the motion for new trial hearing.”  Br. Aplt. 69.  “Under the law,” 

Jeffs asserts, “the court could only inquire of the defendant and the State whether they 

wished to stipulate to proceeding with fewer than the eight jurors, and if not, to declare a 

mistrial.”  Id. 

 But if Jeffs had timely raised the claim, the alleged error could have been avoided.  

The trial court could have then asked Jeffs if he wished to proceed with fewer than eight 

jurors.  Given Jeffs’s objection to the grant of a mistrial and his insistence that he wanted this 

jury to decide his fate, it is likely that he would have agreed to that course.  By not timely 
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raising the claim, Jeffs’s deprived the trial court of its one opportunity to prevent the claimed 

harm. 

 In any event, by insisting that the alternate juror be seated and that deliberations 

continue, Jeffs hoped to enhance his “chances of acquittal.”  King, 2006 UT 3, ¶ 13.  Now 

that his  strategy has failed, Jeffs hopes to obtain a reversal on appeal.  To allow appellate 

review under these circumstances would promote the very thing that the invited error 

doctrine is “designed to . . . inhibit.”17  Id. 

 Jeffs finally contends that the invited error doctrine does not preclude review of the   

court’s instruction to the newly-constituted jury.  He asserts that he asked for “time to 

research this issue; but, the trial court sua sponte created an instruction.”  Br. Aplt. 70.  

Invited error clearly precludes review of the instruction, however, because counsel 

affirmatively represented to the court that they approved of the instruction when they said 

that it “sounds appropriate.”  R1750:23.  See Hamilton, 2003 UT 22, ¶ 55, 70 P.3d 111.   

 Invited error, therefore, precludes appellate review of this claim.18  

 

 

                                            
17 The unspoken premise underlying Jeffs’s argument is that the provisions of rule 

18(g) are non-waivable.  He cites no authority, however, for that proposition.  Presumably, if 
a defendant can waive his constitutional right to a jury, he can certainly waive the provisions 
of a criminal rule of procedure.     

18 In two-paragraphs, Jeffs argues that the court erred in denying his request to 
subpoena the jurors post-trial “to determine if the originally composed jury had reached a 
verdict on Count I.”  Br. Aplt. 76.  Jeffs cites no authority entitling him to subpoena the 
jurors for this purpose.  The claim is therefore inadequately briefed and this Court should 
decline to address it.  See State v. Thomas, 1999 UT 2, ¶¶ 11-13, 974 P.2d 269.      



 
 78 

VII. 
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN 
IMPOSING CONSECUTIVE SENTENCES 

 Jeffs finally argues that the trial court abused its discretion in imposing consecutive 

sentences.  Trial courts have “wide latitude and discretion in sentencing.”  State v. Helm, 

2002 UT 12, ¶ 8, 40 P.3d 626 (internal quotation marks and citation omitted).  A sentence 

will not be overturned unless the trial court abuses its discretion, “fails to consider all legally 

relevant factors,” or imposes a sentence that is “inherently unfair or clearly excessive.”  Id. at 

¶¶ 8, 14 (internal quotation marks and citations omitted).  Because “sentencing necessarily 

reflects the personal judgment of the court,” an appellate court can properly find an abuse of 

discretion “’only if it can be said that no reasonable [person] would take the view adopted by 

the trial court.’”  State v. Nuttall, 861 P.2d 454, 456 (Utah App. 1993) (quoting State  v. 

Gerrard, 584 P.2d 885, 887 (Utah 1978)).  A sentencing court does not abuse its discretion 

merely because it views defendant’s situation differently than defendant does.  Helms, 2002 

UT 12, ¶ 14.     

 Before imposing consecutive sentences, a trial court must “consider the gravity and 

circumstances of the offenses, the number of victims, and the history, character, and 

rehabilitative needs of the defendant.”  Utah Code Ann. § 76-3-401(2).  See also Helm, 2002 

UT 12, ¶ 9.  A sentencing court, however, is not required to make “specific findings of fact” 

regarding these factors.  Id. at ¶ 12.  Rather, an appellate court will assume that the 

sentencing court considered the legally relevant factors so long as the record supports that 

inference.  See id. at ¶¶ 11-13. 



 
 79 

 Jeffs does not argue that the sentencing court did not consider the legally relevant 

factors, although he asserts that the record “does not disclose that the trial court ‘adequately 

considered [the factors in the sentencing statute] before imposing the consecutive sentences.”  

Br. Aplt. 78-80 (quoting State v. Bluff, 2002 UT 66, ¶ 68, 52 P.3d 1210) (emphasis added).  

Jeffs instead argues that the record does not justify consecutive sentences.  Br. Aplt. 78-80. 

 To the contrary, the record contains ample evidence supporting the imposition of 

consecutive sentences.  The presentence report, which the trial court read, detailed the 

gravity and circumstances of the offense and Jeffs’s  history, character, and rehabilitative 

needs.  R1759:4-5.  The PSI recommended consecutive sentences based on Jeffs’s 

“continued denial of any wrongdoing, lack of empathy for the victim, his position of 

authority over the victim, and the fact that he remained a fugitive for a significant amount of 

time before being apprehended.”  PSI at 2.  The sentencing court presided over the trial and 

was therefore aware of the gravity and circumstances of the offense.  The sentencing court 

also heard from defense counsel who argued that consecutive sentences were not warranted 

and the prosecution who argued that they were.  R1759:6-27, 39.  Both argued their positions 

under the statutory factors.  The court also heard from the victim.  R1759:39-42.  Jeffs 

declined to address the court because of criminal charges pending in Arizona.  R1759:42-43. 

 The sentencing court stated that in deciding whether to impose consecutive or 

concurrent sentences, it was concerned about a number of factors, including that Jeffs knew 

that the victim was only 14 and that he surreptitiously placed her in an illegal marriage with 

her adult first cousin by taking her to Nevada.  R1759: 43-44.  The court, however, prefaced 
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its remarks by stating that it was not listing all its reasons as findings of facts and that the 

“record supports the things that I am going to say.”  R1759: 43.   

 The record before the court was that using his position of authority, Jeffs had forced a 

14-year-old girl into an illegal marriage that resulted in her having non-consensual sex with 

her adult first cousin.  When Elissa asked for a release from the marriage, Jeffs refused, 

instead telling her to give herself mind, body, and soul to her husband.  PSI:3-7.  The record 

also showed that Jeffs continued to deny any responsibility in Elissa’s plight and that he 

minimized his role in forcing Elissa into the illegal marriage and non-consensual sexual 

relationship.  See PSI:2.  As the PSI noted, this did not bode well for Jeffs’s chances at 

rehabilitation.  Id.    

 At bottom, Jeffs’s challenge to the consecutive sentences is nothing more than that he 

“views his situation differently than did the trial court.”  Helms, 2002 UT 12, ¶ 14.  That is 

not a basis for finding an abuse of discretion.  Id.  Moreover, given the gravity and 

circumstances of the offenses and Jeffs’s refusal to accept responsibility for his conduct, it 

cannot be said that “no reasonable [person] would take the view adopted by the trial court.”  

Nuttall, 861 P.2d at 454.   

CONCLUSION 

 For the foregoing reasons, the Court should affirm. 
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